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L '1 

THi; CLERK* Civil cause for Avir 

/'''L’.x* Syy.LM!i, Inc., vori.us tl'c United i.L'c.-t. . 

/•Jiitrica , 

nil; COURT: L’O I under. there i,u a 
stipulation cither i.i writiuy or to bo piuc»^■^.^ on 
the- recoru to the of fact that a jury trial in tlis 
case is waivea? 

MR. l.Ay'TON* Cn b’half of Avis U.c-nL-A-Car 
System Inc., t'laintiff, we do hereby v.niva our 
richt to trial by jury which we did demand in thi? 
action. 

THE COURT: Was that with the knowJedvjo rnd 
consent of the plaintiff? i assume it was. 

MR. LAYTON: Yos. 


MR. 1-irP.LE* 


A,. a ctcf onciiJ.t agree:; t.ic 


waiver. 


Tii:3 COURT; Aj j rinht. ,Vt;ry tri.tl 


May we proceed? 


MR. lAYrON: Yes, your iloncr. 

Your Honor, we do have, probably, a 
reasonably abbreviated trial. 

Wo have taken ».:ctoncive depositionn. Tiio 
government has filed most of the deponitions. 
There arc throe or four to b« filed. 
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THE COURT 1 1 don't have them here. 

3 

THE CLERK: I will gat them. 

4 

1 

THE COURT: I assume you know what has been 

5 

filed? 

. 

c> 

1 

1 MR, LAYTON: We don't need them this 

1 • 

1 

1 

morning. 

8 

THE COURT: No# but I will need them today. 

9 

THE CLERK: When wo take a break I will 

j 

10 

bring them up. 

11 

MR. HIPPLE: I would like to file four 

12 

additional depositions taken by the parties in 

13 

Pittsburgh# February 20# 1973: Michael Copolin# 

14 

C-o-p-e-l-i-n» Nick Z-a-t-e-z-a-l-o; Robert 

IS 

R-o-e-e-e; Jerome A. B-o-c-k Jr. 

16 

1 

THE COURT: Now# these depositions are 

17 

being offered and concanted to, I understand# 

18 

because thoco witnesses are more than 100 wiles 

19 

away from this Court. 

20 

MR. LAYTON: Right# your Honor. 

21 

THE COURT: So# on that basis we c<ui 

22 

accept them. 

23 

MR. LAYTON: Right. 

• 

24 

THE COURT: That includes those previously 

25 

filed. 


— ! : : : & • 
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' 2 

MR. HIPPLE* Yes. all of them. 


3 

In effect, wo have already tried tho ca:;e 


4 

by traveling to tho witnoosoo. 


5 

There were a number of exhibits to all the 


6 

depositions. I would like to file them now. 


7 

MR. LAYTON: Yes, I would like to put in 


B 

five exhibits to tho depositions, not physically 


9 

attached to the depositions. 


10 

The first four are exhibits to the deposition 


11 

of Robert G~o-B-l-i-n-g taken February 28, 1973 ard 


12 

I am offering plaintiff's exhibit 1 to that 


13 

deposition which is a business license from tlio 


14 

city of Seattle. 


15 

THE COURT: Any objection? ' 


16 

MR. ILTPPLE: No, your Honor. 


17 

Tllil COUnTi }'-ceivcf.l. 


18 

MR. HIl-PLCt These wore rll raarliod at U > 


19 

time the deposition was taken. | 


20 

THE COURT: They should bo remarked nov/. 


21 

because we are in the course of the trial and 


22 

anything marked as an exhibit then is being 


23 

offered as an exhibit now so wo will take it an 


24 

plaintiff's exhibit 1. 


25 

THE CLERK: One license marked plaintiff u 


• 





1 







(So marked) 

THE COURT: No objection. It is received. 

MR. LAYTON: I also offer as plaintiff's 
exhibit 2 , three sheets which are — two of which 
are ledger sheets from the books of King Transport, 
rnn by Mr . Gosling on the top of which is an 
explanatory legend; these sheets having been 
previously marked as plaintiff’s exhibit two for 
identification on the occasion of the deposition 
of Mr. Gosling. 

MR. HIPPLEt No objection. 

THE COURT: Received as plaintiff's exhibit 

2 . 

THE CLERK: “niree page document marked 
plaintiff's exhibit number 2 in evidence. 

(So narked) 

MR. LAYTON: I also offer as plaintiff's 
exhibit three in evidence a copy of an Avis Rent- 

vehicle transfer contract which has previously 
been marked plaintiff's exhibit three for 
identification on the occasion of Mr. Gosling's 
deposition. 

MR. UIPPLE: No objection. 


1 



I5lt 

THE COURT: Roceivod as plaintilTf s 
exhibit 3. 

THE CLERK: One document marked plaintiff's 
exhibit number 3 in evidence. 

(So marked) 

MR, LAYTON : I also offer as plaintiff's 
exhibit four in evidence the invoice receipt book 
of King Transport Company which had previously 
been marked plaintiff's exhibit four for 
identification on the occasion of Mr. Gosling's 
deposition. 

• THE COURT: Any objection? 

MR. HIPPLE: No objection. 

THE COURT: Received. 

THE CLERK: One invoice book marked 
plaintiff c exhibit 4 in .rvidf.r.c e . 

(So raurked) 

MR, IIIPPLE: Defendant's exhibit A, the 
only one. 

THE CLERK I One document marked defendant's, 
government's, exhibit A in evidence. 

(So marked) 

MR. HIPPLE: It is a vehicle transfer 
contract, identical v/ith exhibit three of the 
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1 

C.l 

2 

plaintiff. We are putting it in now because 

|- 


1 every one of the witnesses identified that and 

4 

II discussed it. 

5 

i 

•niB COURTS Any objection to that, I’r. 

6 

Layton? 

7 

! MR. LAVTONs NO objection. It is just 

8 

1 1 

1 another form — 

9 

1 

THE COURT: Yes, it is identical to your 

1 i 

10 

! ^ I 

exhibit . three . 

” 

MR. LAYTONt It is just another form of 

12 

that exhibit. 

13 

1 

1 

Your Honor, I have, on behalf of the 

14 

plaintiff, one live witness this morning. 

15 1 

j 

THE COURTS That's interesting. 

16 

! 

MR. LAYTON: I wonder if your Honor would 

• 

17 ; 

like come opening rcir.arko? 

18 1 

1 

THE COURT: Yes. 

19 

MR. XjAYTON: This is a tax refund action 

20 

brought by Avis Rent-A-Car System, Inc., %diich 

21 

seeks the return of partial payments made on the 

22 

1 

account of the amount assessed by the I.R.S. 

”1 

service under Federal InBur^ulce Contribution Act, 

24 

l| 

Federal Unemployment Tax Act and Federal Withholding 

25 1 

1 

Tax Act for 1962, 63, 64, 65 and 1936. 

t 

J. 

• 
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There was a fair amount of difficulty 
locating the representatives performing these types 
of service but we were fairly successful and we 
took depositions around the country. 

Z can state to your Honor that is the 
position of the plaintiff* under the cases and the 
cases have become rather clear over the last 
number of years that there are a lengthy number of 
factors which the courts have said are the indicia 
and which determine a common law rule as to 
whether there is a relationship; master/servant; 
CiUployer/omployee and it Is our view that the 
majority of these factors almost all militate in 
favor of the plaintiff. 

Tho particular type of iVaction per-o. .tuJ 
by tho cp*r chuttlef::: .v;;, as cv : other c: - j, 
sup,:o3o u little di^.lcrent -- 

THE COURTi Heforo we go into that, I road 
your pre-trial or trial memorondtJUL and you indicate, 
I believe, at one point, if my memory serves me 
right, that the service has specifically stated 
in one of its ruling a that they are -- chut tiers — 
are employees so there is a specific rule that they 


25 


made 
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lu that a rulo or a decision to a rule 
because that to ms is very interesting. 

I'm. LAYTOllx It is a revenue ruling. I 
cited the number and I will hand it up. 

THE COURT: Please do. 

Let's offer that for whatever it is worth. 

Put it in as plaintiff's next number. 

THE CLERK: Throe page document marked 
plaintiff's exhibit number 5 in evidence. 

(So marked) 

T2!E COURT: If my training servos me right 
I didn't notice in your citations any particular 
citations that directly dealt with the employer/ 
oraployeo relctionchip such as •— and I am not 
3 aying they are C’f vi^luj in i-i'.xj case bn- cney 
could bn ur-d ur !:. • n - : hov murVs 

have bo-.u tiiinki.-j n.acr.j lines «•*'- X refer 

particularly to tho long line of vjorkr.un ' cemp^n- 
sation cases where the issue of omployor/cmployoe 
relationship is of such great importance. In other 
wdrds, that is really one of the main factors in 
all those cases 

Do you see any relationship between anything 
along those lines in those cancs vis-a-vis 
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enoployer/oniployee relationships as might bo . 
describod in tVtis case? 

MR. LAYTOlIt It is similar your Honor but 
it is our view that the federal courts in the 
last ten years have made it very clear that they 
have adopted for these purposes* in numerous 
and very similar cases. t 20 c refund cases •>- 
indeed, one in this district — of saying "You 
go through the form to the substemce emd you look 
to these approximate 16 or 17 factors and you 
look at those rather than _hc legal tag of just 
saying control." 

The cases are saying, the revenue regulations, 
"Does the employer have control" and you deters., \ne 
that by looking at this largo number of factors 
and h.'.v.’ they ba.luncc out. TJsnt is how the 
doteririincition it. nc-ue. VJhore a jury detenriiisfition 
is made the courto indicate those are the factors 
to consider. 

We are here saying to your Honor we would 
like your Honor to consider those factors in 
determining the.roi3:cd question of law and fact. 

THE COURT: Yes. 

I just bring that out at this time because 
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I v/anted to get some idea as to how you folt 
about them. 

I follow in your trial brief very Ct;refully, j 
the thoughtc you exprocsed and the conclucions 
you arrived at and I was just wondering about the 
cases. 

MR. LAYTON a I think over the last number 
of years as I said, the revenue service in the 
federal courts has pretty much taken a similar 
tact. They say "We look to these same questions" 

I 

but there ia dispute as to how the answers ocme 
out. 

THE COURTS I guess the sJ tuation in one 

casG that I might have i.ced in this case nro 

entirely different. j 

KR. TJii-ir'Jt f.v- fact' r::l" ,• \ 

1 

importoiit and v/e have tr;*.ed to indicate \ ^ 

by the peculiar nature of the kind of burl nor: s of ; 
the plaintiff and the somewhat limited functions 
served by car shuttlcrs and the way it is operated 
during the years in issue. 

A great number of these factors poi nt to ' 

I 

the fact that Avis had no control over thera * 

I 

people. Indeed, in a number of instances, which 

J 

I 

I 

I 
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your Honor will see in the depositions « the 
person who Avia contacted with respect to dealing 
with shuttlers ran his own kind of independent 
business and he supplied shuttlers to not only 
Avis — for example, Mr. Gosling, he supplied 
shuttlers to Hertz, to Budget, National — 

THE COURT t You are allowing Hertz's name 


to get in on this? 


MR. ZiAYTONt Only for this limited purpose. 

THE COURTi I thought they only admitted 
they were nuniber one. 

MR. IJlYTONi Anyway, it is indicated that 
type of individual was independent because he, 
through tho Seattle business of Mr. Gosling, 
rendered hia independent services to other 


companies e.rd that is not a cVi-rnctcrintlc of 


someone wl:o is an employee and in addition, you 


will see there was a mormon church in Ontario, 
California, that went into tho business of 
suplying shuttlers to the local Avis static.'.s and 
supplied members of the church to do the 
shuttling; hougsfwlvcs, members of the church and 
all tho monies, fees went to the church. That 
was there method of doing good. 



7G2 


EiO 

My point in this la that there la a 
deperatcncss, divoraity, in the manner in vhich 
this function v;cs perforu.cd and an awful lot of 
that ihows that Avis didn't have the type of 
rolatlonchip that one would consider an employer/ 
employee relationship with these people. 

With respect to the particular control 
matters we are talking about, as I pointed out, 
an inportemt factor here is v/hether Avis directed 
in detail the miuincr in which this limited function 
was carried out. 

I think it is inportemt that Avia 'a bufdnoas 
was basically renting cars to the public. Tliat 
is what they do and an incidental feature of that 
service, wh *.ch not ail tiompaiiies offer, but 
of the }';■'/ ones L“. th- t th, ''uuto.'''r ret 

have to bring the e.rj; bCiC.'i tho lc’.io place ixum 
which he rented it. 

As a result of that service and feature, 
and do to difference of timing of bucinessf 
weather, fluctuation, other factors, large numbers 
of cars ended out ct airports. 

For example, a car rented in Seattle ends 
up in Portland and there arises a need to have 



I 
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2 

tho cars n\oved and this ic an irregular type .of 


3 

thing, ihere is no real consistency to it. 


4 

THE COURT: That is a point I would like 


5 

to have you clarify a little more. 


6 

If that is one of tho factors of your 


7 

business, to permit one who rents a car to Icavo 


8 

it someplace else, why do you say that — and you 


9 

admit that this occurs all over and the 


10 

necessity arises that these cars have to be 


n 

transported back to where the need is gx'eater. 


12 

which is basically what you aro telling me — 


13 

why isn't that then an integral part of your 


14 

business rather than assigning it to a less 


15 

important role in your company When that become •. 


16 

an irAportant role in view of the fact that you 


17 

?.lJov.* pC:f‘p.T-‘ to tho cT*s: whore they vnnt 


18 

rathern thin brixij it back. 


19 

You wouldn't need a shuttler if you told 


20 

them to bring the car back to where it was rented 


21 

from. 


22 

MR. LAYTON: Right. 


23 

THE COURT: I am just trying to figure out 


24 

why it is not an important part of your business. 


25 

MR. LAYTOri: I understand exactly what 



e 
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your Honor is saying, but tho point is, that the 
caeca have indicated that whore the very 
business being performod by the ta^jjayer — in 
other words, say a tcixpayer is a house painter » 
paints houses and he has X, Y or Z doing the 
house painting, again the issue arises whether 
that men who paints the liouses is an independent 
contractor or enployee and the courts have found 
that since ho is perfoming the exact function 
the taxpayer is in business for, that is a factor 
that shov/3 some kind of greater enployment 
relationship. 

My point is that Jv/is is in the business of 
renting cars. They are not using the shuttlcrs 
as car rental agc.ics or rrx*vice< gents , They arc 
not u-'Jvg them i-.s crrecuti in thoir 
Tlio i.v.:;t.;i.cular ihii. j they ’.re toivig in an irjcidc-ii;. 
part. It is a psi t but n cmallish part of one 
service feature that they offer. Thdr bauic 
business is renting cars to the public and that is 
the point. If they decide to take away that 
feature they wouldn't be out of the bislnoss •- 


THE COURT* No. That is the point that I 
am raising and I am prepared to concede with ’/ou 
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that It night be a efr.nll part of the buslnocn but 
under thoae cirou'::c,tanc';3 you just pay therj r.rd 
not toll them they are subject to taxes thcr.rolveu, 
like ifiCTso, 

If they cire treated aa indcpendcd contrac- 
tors there should be some tax thereon and if 
nothing ie said to them — lilce, our withholding 
taxes — I Jim juc;t v/ondering how the governT...''nt 
gets the authority and it hao been decided and 
they do toll a company “You are goinvj to bo 
responsible for the withholding taxes of your 
cmployeio" and not have the employees worry about 
it alone because then the government would have 
some job trying to get it. 

Ucw, I am t::yl:;g to ceo what happens bore 
where you pay an independod contractor, aas'uming 
that h« is, you pay him X dollars for shuttling 
a car. 

Wliot record is there that he got paid a 
certain amount and who keeps those records and are 
you obliged under that, to at least infirm the 
govornnent about the payment to these people ao to 
a certain amount like the banks send out notices, 

I think a 1099 form — 



7GG 

r’.’l, LAYTOM: Tha lew has net roquirert 
that yot. 

TliE COU:;Tj I know that but it has to be 
considered in this case no to whether or not thasa 
people aro independent coutractoro, trualy ua 
such, and then it is their obligation to majeu 
the return. 

In other words, yc-.:r con-^:.ny doe a nothrl.-.-T 
with rer-ird to withholdi;.? < r tax^-e ox* anyth!'.; 
or e'/c;n making a report to the government. 

In other \/ords, yex juet pay th.^iTi X c'rll'-rs 
for doliverinrj this car. 

MR. LAYTON: A flat fee; Three dollars frem 
Kennedy Airport to Manhattan and that'n it. 

Pot, we do urge upsii your Ilonrr — 

'.V.'lu COi;’'’T; It has nothing to do wit;h t .is 
cate, l>aL does that sitxxation you arc descr.Vvir.g, 
sinco \m are doalinq with 1962 through 1066 a;*, i 
anything after that isn't part of this issue, 
but does that situation still pertain? 

MR. LAYTON: Oh, yea. 

VilE COURT: Vour business is still r h. *.:i 
the sr.me basis with shuttlers? 

MR. LAYTON: Yes r.nd I don't think that 
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it is unuGual •>- 

T:!I: COURT: Uo ~ 

H.\, lAVTOU; Because you will see that i.i 
moat of the cases here, the issue is after the 
fact. 

Now, we had runy diacussions with Judqc 
Roaling — 

Tlin COURT: l.’as thi:i enn of Judge Rosling' 
cases assigned to mo? 

MR. LAYTON: Yos it is. 

Aa he put it, if v/e are right we didn't 
have to keep any records. V/g didn't keep any 
records and our view is that the issue is a 
narrow one. 

We made an curiior cic termination in our 
p.inda tlint these pc*c*T>io were indsperidcnt Uiid v.’o 
acted ccneictent \»’.lth that view ...id treated thou 
that way and our evidence shows ~ 

niE COURT: Tiiat was your determination. 

MR. lAY'TONi Yes. lhat is what o»ur vehicle 
transfer contract says. 

TilE COURT: That was tlie purpose of my 
asking those questions. I just wanted to clarify 
in ny mind that there has been no obligation — 
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MR. LAYTONi No dhligation under the la-.v, 
NoWf a detori'.vinatiOii wXll be madu becau.ic- 
the governztent eaye "You should have." 

Now, we say because ot the factors hero and 
the manner in whic)i these people operate we oro 
right and Z would point out that there are two 
main categories of cn\ployees of Avis who ure 
located in the stations and the stations are tlic 
entities dealing with the public. 

When you come into on airport or any town 
there is a rental agent behind the counter wcarl;’.j 
a red j;.cket, usually a nan or a woman. 

That person deals with the public and 
behind the counter, ineide the office, tliore is an 
employee called a scr' i.ce arent. That in uaually 
a male who clca)in thfl cars, wathes thc.a c\;iiVjoci 
tires, fuid gets tho c^rra reidy end soi\otiiT»aa 
repairs tlium end our testimony will show that jiint 
by your Honor examining — seeing the differences 
between the types of functions performed by those 
people and the manner in which the company deals 
with them, it sharply differs between tho:.c typo*^ 
of individuals and What is called the car shut tier u. 
Tne difference becomes very clear. 


25 



r^o 

The car ohuttler appears In no regular 
fashion at all. Tliere la no way of getting hiin or 
her to show up at any particular tinte. They are 
irregular as drivers. They are drifters and 
some are people who moonlight with other jobs; 
housewives, working for the Mormon church, for 
example; service personnel; people who aure 
retired from one or another form of work in life 
and want some extra money. They kind of drift in 
for a couple of days and may drift away, it is 
an irregular transitory kind of thing. There is 
no fixed time when they chow up and the reason we 
thin'; it is important for your Honor to know that 
the need for shuttling is irregular and doesn't 
have a fixed time is that because, as a result, 
there is no way anyone can have regularity of 
enqployment becauue the need is not that consistent. 

If someone were foolish enough to try and 
turn up every Monday or Tuesday at nine o'clock 
he would waste his time. He could sit around the 
station all day and it vrould turn out they didn't 
have to move oi>e^ car and he would make nothing » 
xero. 
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The other important thing is that they don't 
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tell him how to perform the function he 
They give him a car, keys, and you will Lo ; j - 
the tostinony thuy tell him to move the cur ijo.n j 
point A to point B and that's it. j 

He decides how to do it, what road ho I 

j 

takes, the route he travels, how fast hr* is j 

to do it. The only requirement is that he deliver • •' 
the sxTie car in the same condition to that loiitt. | 
There is a fixed fee he is given. 

Now, if an ambitious fellow is in huj,i».c n.s 
to ma):e money and he is a good driver, ]cnov.’.'!..d. 
and careful, he can perhaps do t\*’o trips in r.l o 
same period of time where a person might make cnc. 

So, we do think there is some skill involvrri on | 

thoir part and they perform tho functions 
the nselves with iro inrerferonce, direction ( • 
control by Avis. 

Now, contraoted to that, your Honor x’l: .* 
hear, that with respect to the employees, rcnual 
and service agents. Avis controls them in very 
many ways. ^ 

Avis rcqpllrcs them to wear certain unifcimc; 
that women eraployoes dress in a certain minn* . 
that they ^/car a uniform lurnlshcd hy the Cf. . . •, 

I 

I 
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adhere to certain rules and they work on certain 
hourly shifts. So, there is a tremendous ' 
contrast, we think, between these types of people. 

One of the other factors extraordinarily 
important here too, is that there is no control 
in the sense that Avis cannot — well, I would use 
the word "fire” someone because there Is no 
guarantee the peroon will come the next time. Ue 
shuttles two cars today and he may decide he doesn't 
weuit to come back the next day. It may be cloudy 
or raining or he may juat feel tired, so if he 
shows up wa offer another contract. He signs it 
and moves the car so there is none of the hiring/ 
firing typo of relationship one has in the ordinary 
employment relationship. 

Another factor is in the pure mannarr ’_5; 
selection pf the person. When someone app) .Ici; fc.v 
a job at Avis there is an elhborate employment 
.> plication procedure. Ue fills out a form 
regarding his references, education, prior 
employment. All of that is checked. He is 
interviewed and indeed, takes an employment tost. 

With respect to a shuttler, they just ch-^ck 


25 


for a valid drivers license in existence and 


772 

indeed, in many situations, your Honor will hoar 


about hcv.' Avis never even sees the ohuttlcr. 

They don't even see him. 

v?ho they deal with Is that they contact 
a person such as Mr. Gosling or the Bishop of 
the Mormon church in Ontario, California, Mr. 
Bradford, emd they say "We have 30 cars to move 
tomorrow from Anaheim to Ontario. Can you move 
them?" 

"Yes." 

He then selects or arranges through the 
church, the people to move the cars.' They ccr.e 
down, move the ceors, drive them and Avis issues 
a check to the Bishop a:id ho distributes that 
money ;ind Avis doeya't. actually know ho./ hr: 
dlotri.hu;*.':;o it. T.^oy presume hv cUstriJ'o.t. it 
on tho basis of trip alt. -.a or he ).u,y jijt. 
distribute it or we believe, na with tlio riorireri 
church, the money goes to tho church, with 
someone else it may be distributed in a different 
way as suits the people involved. 


THE COURT: Ja there any occasion \.’nei:e you 
don't deal with someone where you call up and say 
"Send mo a shuttlcr" but rather, are there tii i..'; 
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‘ 2 

When you have the follow looking for a job where 


3. 

you deal with them directly? 


4 

MR, lAYTONi Many of them. 


5 

THE COURTi In that case you just ask for 


6 

hie license? 


7 

MR. LAYTONi That's all. 


8 

THE COURTi You might be giving It to 


9 

somoone to use who wants to do what ho wants to do 


10 

for example, a bauik robber. 


11 

MR. lAYTONi I think you will hear from 


12 

Mr. Bale, our wltniiss, as to how to cover that. 


13 

THE COURTi You cculd use a lot of cars. 


. 

» 

especially If It becomes known you just ask for 


15 

a driver's license and It doesn't have to be 


16 

their license. i could show you a dozen liccnceo 


17 

In different nomeo in ono wallet. 


18 

If you have no regard at all as to %dio Is 


19 

used as a chuttler, then I am wondering 


20 

MR, LAYTONi Well, that doesn't effect the 


21 

^••****here. it nay be a factor In our business - 


22 

THE COURTi Well maybe, maybe^^ 


23 

MR, LAYTQ^Ii But I think you will hear from 


24 

the witness, peculiar circumstances — 


25 

THE COURTi E<cept that you night be aiding 


1 

e 
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indeed# in many oituationa* your Honor will lipar 
about hov.» Avia never even seea the ohuttlcr. 

They don't even ace him. 

Who they deal with is that they contact 
a person such as Mr. Gosling or the Bishop of 
the Mormon church in Ontario# California# Mr. 
Bradford# emd they say “We have 30 cars to move 
tomorrow from Anaheim to Ontario. Can you move 
them?" 

“Yos." 

He then selects or arranges through tho 
church# the people to move the cars. Ihey come 
down# move the cars# drive them and Avis issues 
a check to the Bishop and he distributes that 
money :\}\d Avis dooan' i: actually know how h'-- 
dlotrlh\\.-.':ts it. T.ity assurr.o hv rtistril'o.l: it. 
on tijQ b.'.cir. of l’i j trip aJ.i. -.a or he j.v y )ijl. 
distribute it or v:e believe# na with t:»o Ilorictn 
church# tho money goes to the church. Wich 
someone else it may be distributed in a different 
way as suits the people involved. 

THE COURT: Ta there nny occasion \.’r;erc yoT\ 
don't deal with someone where you call up and say 
"Send mo a shuttlcr" but ratlier# are there tli. 


1 
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DO 


2 

when you have the follow looking for a job where 


3. 

you deal with tlien directly? 

1 

4 

MR. LAYTON t Many .of them. 


5 

THE COURTi In that case you just ask for 


6 

his license? 


7 

MR. LAYTON 1 That’s all. 


8 

THE COURT t You might be giving it to 


9 

somoone to use who wants to do what he wants to do — 


10 

for example# a bank robber. 


11 

MR. LAYTONt I think you will hear from 


12 

Mr. Hale, our witness, as to how to cover that. 


13 

THE COURT! You could use • a lot of cars. 


14 

especially if it becomes known you just ask for 


15 

a driver's license and it doesn't have to be 


16 

their license. I could show you a dozen llocnceo 


17 

in different noraeo in one wallet. 

1 


18 

1 

If you have no regard at all as to who is 


19 

uso-i as a shuttler, then I am wondering -- 


20 

MR. LAVTONi Well, that doesn't effect the 


21 

< here. It may be a factor in our business • 


22 

THE COURTi Well maybe, maybe^- 


23 

MR, LAYTQ^Ji But I thi'ik you will hear from 


24 1 

the witness, peculiar circumstances — 


25 1 

THE COURTi Sicept thtt you night be aiding 
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and abetting that peraon from not paying income 
taxes. 

I £UQ just thinking out loud and I am 
thinking fast. 

MR. LAYTONi I don't think so. 

THE COURTt I £im just asking questions. 

MR. LAYTON t I think you will he«r tho 
peculiar circumstances that Avis has more trouble 

» 

with the people renting the car as far as driving 
off than the shuttlom 

THE COURTt Ch, I don't doubt thaw. 

MR, LAYTON t We call the authorities and 
try to get them back. 

THE COURTS I have seen them here on cases 
where the rtmting of the car was incidental to tnc 
crime committed. 

MR. LAYTONi Wa also consider it iwportanc 
that the shut tiers had complete freedom and 
ability and i^eed. did shuttle for other companies i 
indeed, for companies who are competitors of ours 
and as your Honor czut i'^>gine, if someone were | 

an oi^ployee of yours, 1 don't think you would, too | 

lightly, let him go to work for your competitor. ^ 

I 

In other words, if someone was really our rmployt'e i 

I 


I 
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3 • 
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w* wouldn't permit that per von to go and do . 
something good for Hertz. 

But. you will see a number of these people, 
particularly airline personnel the depositions 
Indicate an interesting development with airline 
personnel because a number of Avis stations are 
In airports and to give you an Illustration, 
depositions we took In Louisville, the testimony 
was that a fellow behind the counter at Piedmont 
Airlines knows the rental company has cars to be 
moved so he would go down the hall and ask the 
companies "Do you have cars to be moved?" Ho 
would go to Hertz and then Avis and Avis would 
say "Yes" and he would say "I would Ilka to make 
extra money." 

Mow. he has a singular advantage because 
he can get free transixjrtation on the airline to 
%diere the car Is and a free pass so It doesn't 
cost him anything to get there. Than he picks 
up the car and drives back. That person Is a full 
time employee of Piedmont and he Is just trying 
to make extra money. 



25 


The next day he performs the same service 
for Hertz or Natlcnal. Mow. If you can visualize 
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’ 2 

that person he has none of the indicia of en 


3 

eir.ployec of Avis but rather of Pieci:..orit. if 

1 

4 

Avis had an employnent rel;itionohi*» with hir.i i;-. 


5 

is almost hard to conceive? how they would porn., t 


6 

that. 


, 7 

There was also testiiAony that your L'oro.- 


8 

will hear as to armed forces personnel, which in 


9 

another type of category of ohuttlers, that r:*:-s 


10 

sense because Air Force or armed forces pertrii'.tiol 


11 

get off shifts or duty and their base is near r.n 


12 

Avia station. 


13 

1 

You will hear some testimony that what 


14 

Avis used to do there — and tliis was a Washiiiv ton 


15 

airport — they would call the local staff cer- * nt 


16 

and ho would be the counterpart of the nishep ut 


17 

the church or Mr. Gosling in Seattle ay>d they 


18 

would tell the staff sergoant Uiat they want- ^ t;c.ra 


19 

moved and you would got a number of privates, or 


20 

corporals off duty and sometiraea they wore their 


21 

uniforms and %irould just move cara* 


22 

I think I have outlined in general, the 


23 

•major factors and I think it is appropriate to 


24 

call our witness. 


25 

THE COURTi Yea, but I want to know if 
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Mr. Uipplo wishes to make any statement. 

MR. UIPPLE: A few brief comrocntst 

For a starter, this revenue ruling, referred 
to as plaintiff's exhibit five. X would like to 
note where that came frosa. 

TIIS COURTS Plaintiff's exhibit five. 

That is the ruling. 

MR. UIPPLE t 66-381. 

Now. in this case the audit was done hero 
because Avis national headquarters is in Garden 
City. 

As a result of the examinations the revenue 
agent who did the examination of the income tax 
return raised this Question and I would guess 
realized thci import of the problem — not only 
having Avia involvod but also other rental co’-.r.janies 
ho requested technical advice from the revenue 
office in Washington. This advice was sent back — 
both parties being involved in the process of 
sending in briefs to the national office — and 
the advice came back that in the opinion of the 
national office. the individuals were employees of 
Avis and I presume the people in Washington who did 
that realized the ir.port and they modxfied the 
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advicn given with respect to this particular 
case and published it as a revenue ruling. 

So, it is not only a publication in general 
but it ccr.’o out of this particular case. 

Tii£ COURT i I gathered as much when I read 
the other papers and that is why I asked Mr. 

Layton questions with regard to it. 

MR. HIPPLE: Yes, that is the derivation. 

I had planned to ofior the Court a copy. 

THE COURT I It is in. 

l-lR. IIIPPLE: Yes, wo solved that problem. 

Nov/, I haven't yet seer. Mr. Layton's brief — 

THE COURT/ I know. He tells me ho mailed 
you one. 

I-IR. JIIPPLE: Cov jrninejit n.ail system • 

THE COURT! Oh, that's bad. 

You cent n.o your copy. I 

MU. LAYTON I I mailed Mr. Hippie a cjpy. 

MR. HIPPLE j I hadn't receiv'ed it so I can't 
respond directly but I am aware of the kind of 
cases he dealt with in there. 

All I want to point out at this point, ijnd 
I would like to really expand the skeleton in the 
revenue ruling — what I would really like to 

t 

I 



4 


1 

™ CO 


2 

point out is . that there are a number of factors i 


3 

Z think Mr. Layton said 16, but you have to look 


4 

at them in the light of a particular individual 


5 

and kind of function you are talking about. 


6 

Here we are talking about car shuttlers and 


7 

one of the factors all the courts looked at is the 


8 

control factor} how much control does Avis have 


9 

over these individuals. 


10 

The position of the ruling axid one that I 


11 

%ould like to expand -- how much control could you 


12 

have. 


13 

When you give him the car and keys and you 


14 

are telling him "Go there" v/hat else can you do? 


15 

He is in the car, driving, unless you have onother 


16 

oinplcyef of Avio uaying "Make a loft here and a 


17 

right hero" wijich is unxc ?.li*itic. 

• 


18 

Every one of these factors has to be 


19 

/ 

considered in the light that you are di^aling with 


20 

% 

a very limited duty here. 


21 

TUB COURTS And if sooething occurs between 


22 

the time he tells him to take a car from A to B, 


23 

if something occurs on that trip that Avis might 


24 

not like they don't have to hire him again. 

’ 


25 

rJl. HIPPLEt I was going to make that comment. 
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This is \iith reopoct to tho hiring nnd 
firing qnostion. 

This is true of any independent cci.trcictor 
within that fine linn. 

You see, it is not a question of hiring 
with no right to fire. Thoy have tho right to 
fire. If he han had an accident or robbed a bank - 
forgot it. IJo more cars and one of the car 
shuttlors said ho had a car and didn't get along 
with controling manageraont and he was told he 
couldn't run cars any more and they, in effect, 
fired him by not allowing him to do it again. 

That is the only kind of firing you could have in 
tho situation but it is a right, indirectly. 

I think from Mr. Layton's comments it is 
obvious that wo are going to hr.ve a problem hero. 

We are not able to sit devm and say 
specifically, fren coast tc coact the r.huttlcr does 
this. It differs in practically every city we 
went to. In some cities there are independent 
businesses — which is what the first four plain- 
tiff's exhibitr. are — Avis calls them indopcndav.t 
businesses and they are in the business of 
shuttling cars. 

I 
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T a3?:ed Mr. Coaling, who runs just such 
a business, did he withhold tax«»s and he said 
he didn't either. 

The Avia in Co.lifornia, using the Mormon 
church, there are situations where they use Avis 
full tine employees to move the cars. 

In other ple.cra they have people coming 
down to the garage and the car control manager 
yolla "I have two or three cars to move" and Avis 
provides the shuttled car, the shuttler moves it 
and they pny him the money to come back. 

Again, it is all with renpect to the kind 
of occupation we arc dealing with and relating 
tho factory to the ci'.:uations involved. 

One of tho quoctions you adeed earlier during 
Mr. J-.iyeoJi's coranent.-;, really pin pointr the 
roacou the case caiae up and the government has 
token the position it has. 

Although it was indicated that this right to 
pick up a car here, drop it off there, may be an 
incidental part of the business this business is 
a highly competitive one euid it is the kind of 
situation if you don't do it and the others do. 


tli.nt will effect your position. So, whether 
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incidental or not« it is something the coirpany 
has to do. 

It may be irrro'Jlar but there is going to 
be a constant need to i.-.ove the cars back and forth 
and without this Avis is not going to have tl.'C 
cars to rent unless the car is moved. So, it is 
an intrical part of the business. 

Nov/, that is really how the case ciuae up. 

If you don't have the people doing this you won't 
be in business. 

THE COUliTi A simple cjuection: Is that why 
it was not brought in the tax court? 

MJK HIPPLEt llie tax court has no jurisdiction 
over this kind of ta\/ only over income, r;tc>te, 
gift and certain privv.L'.c tuxes. 

THE C.’OUUT: I'n, Jt is th.? district . .^v'rt. 

IIR. liIPPLEt Hitlier here or the court of 

claims . 

That is all the comment I would like to make 
at this time. 

On the briefing schedule, while here, i 
would like to expand on the ruling itself. Would 
you like a specific time? 


THE COURT: 


Do you want to do it now? 




/ 
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Avia? 


Nina year^ 

Q When did you first become employed by Avis? 

March, 1963. 

Q In what capacity were you first employed by 

As a rental agent. 

Q At what location? 

Phoenix, Arizona, Sky Harbor Airport. 


What function did you perform for Avis as 


a rental agent? 


A A rental agent has direct responsibility to meet 

the public aiid handle transactxons between our customers 
and Avis as far as filling out contracts* rental contracts, 
checking driver's licenses, crcd.tb cards and taking rcsery^a— 
tions over the counter and over the telephone. 

C Did you move on to a position follr>-.;ing yovir 

pooition iu Phoenix, as a rental agent? 

A Yes, 1 moved on to station manager. 

Q You became station manager? 


Where? 


Ontrurio, California. 


How long were you a station manager in 


Ontario California? 



1 

1 

. • 
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2 i 

1 

i A 

/ipproxiraately a year and a half. 


'•! 

1 

1 

Q And what position did you hold following tliat 


4 1 

j of 

station r.nnager in California? 


1 

5 1 

i A 

1 

I noved from California there to San Francisco 


1 

6 - 

1 

1 

1 

1 California to bacorao a supervinor at San Francisco Airport. 


7 ; 

1 

Q For Avis? 


8 1 

! 

I 

! 

For Avis Rcnt-A-Car System. 


9 ! 


Q For how long did you hold that position? 


1 

10 1 

1 

1 

A 

Approximately six months. 

• 

11 

1 

Q And where were you employed* I assume by Avis, 

• 

1 

1 

1 

{ after that? 


13 ! 

A 

I woe transferred to the Island of Hawaii in Hawaii. 


14 1 

1 


Q What position d.d you hold in Hawaii? 

( 1 


15 i 

1 

A 

Island manager. 


16 * 


Q For tl»e entire? iiland? 


17 1 

A 

Tlio Inland of Hawaii, y.:r. 


Mi , 
i 


Q Ho./ lo/.cj did yi. vi JiOld c; . t position'. 


19 i 

i 

A 

1 

One year. 


20 

1 

Q Following that year were you transferred to 

• 

21 

another position? 


22 

A 

Yes* Houston* Texas as a field director. 


23 j 

1 

1 

1 

0 For all of Houston? 


24 ' 

• A 

For six raid-west states. 


25 i 

1 

1 

: 

Q Wliicli states did that cover? 
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A Oklahoma, Tevr?, Louisiana, rUsai^sivvji -- i r.^tssno 

one so::eVlierti — i’Ui:;£;o’iri, i que«r. 

Q now lonq cid you noli that locition? 

A - Appro-'cijuntoly nnr yoar, 

Q ..hero ;^ou ciauicned follo-./ing thrt 

porition? 

Houston I V.0/1U to litltiiaorc, Maryland nr a 
district manager. 

Q And what did your dirtrict comprise? 

^ dirtrict in lialtimoru w'as Daltimore Friendship 

Airport and the dovmto'./r location, 

Q hot the h’nshinaton Airport? 

A No. 

0 do you v;oro in churgrt of the daltimorc area 

and the -uirpert there? 

A Yea. 

Q Ifow long did you ot-rvt. in that capacity? 

A Approxlnatnly six months. 

Q And then, .after that? 

A 1 was transferred to Washington D.C. as district 

manager for- Dulles Airport and Washington National Airport. 

Q r.o you vvre rUstrict manager for Dull-^r. and 

Washington ITntJnrr.l Airport? 

A • Yes. 


• ^ •* 



\ 

• 

• 
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Q now long did you rc.riinin in thatcapacit y? 


3 ■ 

A 

Approximately three years. 


4 

1 

Q Following your duties as district manager in 


5 

Washington where were you stationed? 


6 

A 

Anaheim* California* city nanager. 


7 


Q What is city manager us distinguished •— 


8 

A 

1 

City manager has direct rc::.FonBibility for hi s own 


9 

vehicles* Where distirict manager doots not. 

• 

10 


Q How long did you remain in the capacity of 


11 

city manager at Anaheim? 


12 

'a 

I have been there approxiu ntcly three and a half 


13 

years 

and I am still there. 


14 


Q That is your present position? 


15 ' 

A 

Yes. 


16 

• 

0 So, in your nine yo 2 i:u of cxnploymant by Avis* 


17 

h ive you become ftar.vj inr \’it'n the viu:^ouo furctionn of the 

' 


18 

1 

persons who staff a car rent*;! 8tatio;i for Avis? 


19 

A 

Yes. 


20 


Q And what categories of personnel staff are 


21 

there 

at such a station? 


22 

A 

Rental agent which we talked about be foray service 


23 

agent 

axul mechanic. 

T 

24 


Q Kew* in your various capacities with Avis* 


25 

you have been a station manager co you have run a station 
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C^i 3 

and you he VC held po.iLions auhr.t antially higher th.?n that. 
You have u;;inaged a city area, yo u have been a district 
u.an39er and — 


5 

6 

7 

8 
9 

10 ; 

11 

11 ! 

jl 

12 ii 
13 ; 

Ii 

Ii 

I'l Ii 

.Ii 
. i' 

. i' 

18 

19 

20 
21 
22 

23 

24 


TUS COURT t Don't forget the island 
itianagershlp in Hawaii. 

1 guess your the only guy I know who came 
back to the states after that. 

Q Can you tell us in all of your experience ani 

I 

capacities with Avis Whether you have had some familiarity 
with the functions of people known as car shuttlrrc? 

A Yco. 

0 Have you also had experience with the function 

of service agents? 

A Yea. 

Q As v.<cll HU rental agents i 

L Ycr air. 

i 

J 

Q Just briefly, hoforo wo o'ct iuto 

I v/onder if you could give us just briefly, for the Court's 
benefit, an indication of whom you report to and how the 
structure of the company %rorks. 

XiSt's take it from the top do%m for a 

laoment . 


There is a president of thecompany, is there? 


25 


A 


Yes 


Direct/Hala ^ 
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Wlio %#ork8 under him? 


A We have a general manager of the company, vice 

president and general manager > vice president of oporationa 
of the comp/»ny and six rogional vice presidents. 

Q Those are geographical regions? 

A Geographical areas, yea^ 

Q Who reports to these regional vice presidents? 


The city manager as well as reporting to his own 


manager . 


0 So there is a zone manager? 

Yes, and below them you go to your various stationo. 
Q Actual station managers operating their 


individual stations? 


Correct. 


/u'.d a static;, manager is responsiblo for all 


the operations going on in ita station? 
That is collect. 


wear a uniform? 
^ Yes. 


Now, do tho personnel known an rental agents 


23 A 


0 Whot kind of uniform? 

I , 

v/ell, it is two piece complete red unifona for 


24 females. There is also a man telling them how to wear it and 


25 when to wear it. 
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Q What about malea? 

Males vjoar a red jacket* white shirt* brown — 


blue pants. 


This is by company direction? 


A Yes* coir.pony p)o]icy vhich is published in a Ounual. 

Q So an indiviaual* if he wants to be employcu 

by Avis complies with these uniform rcq^iirements as a rciitr. l 


agent? 


Yes sir. 


To whom does the rental agent report? 


A The station manager. 

Q Hov/* lets take the service agents. 

What function does he perform at thr stntlonV 
A A service agent is the man behind the scene* wa&hing 

the. car, cluanir.cr the t»rh t.:.\ yo, ohvolring under u.*j ho'«.' ;• 

T^ator, haf;terlon, i'.v.f.'lo th" <- -v ml Xir.M.gn it u;> :*.t. 


can be rented. 


Yes. 


Docs that litdividual wear a unifoinn? 


Q Wliat kind of uniform? 

a They wear red shirts with Avis patches front and 

roar and their nvno on tl: • thirt, f.s:;./ panto, r< a r . p. 

0 By the way* do the rental agents wear any 


25 


kind of button? 
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Yaa. 


791 


£44 J 


3 . 



Q What kind of button? 

"Wa try harder" 

Q la that required? 

It ia mandatory. 

THB COURTS You never hope to get to 


e 

9 

10 

n 

12 

13 



15 

16 

17 

18 

19 

20 
21 


j number one? I mean, "We try harder" — 

I TUB WITNESS t It would ruin our whole 

j campaign. 

Q You aaid you were familiar with car ahuttlera. 

Can you tell the Court what reaaon Avia had during the years 
1962 through 1966, Mr. Hale, which ore the years wa are going 
to be talking about here thla morning — thoae yeara, what 
reaaon Avia had with dealing of a category of individual s 

I ; 

I 

called car Ciiuttlera? 

A To rcovo car a from point A to point B and in moot 

ji 

j caooa t^iat wis brought in by some convention, come huge 

I 

buaineaa function that would happen in the city that caused 
all the cars to bo rented in one location and left at another 
I'^cation. 


I 


23 

24 

25 


Q. There was an imbalance as to the location of 
cars as a rosult of a number of factors? 

A Right. 

Q Would you tell ua the kinda of factors that 
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brln^ aboub ImbBlanco In tiie locnfclon of cars? 


C«7 


3. 

4 

5 

6 

7 

8 
9 

10 

n 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


A Holidays, weather, conventions! different poriedo 

of the year — sunner time, such as yoxir tourist areas. 

Q Are the number of cars that you havo to ir.ovo 

from one placo to another, is that number predictable? 

A Mo sir. 

Q Now, turning our attention once again briefly 

to the rental agent and service agents, do those people havo 
to go through any kind of channels in order to become 
en^loyed by Avis? 

A Yes. 

Q Do they have to fill oat an ereploycment 
application form? 

A Yes. 

THE CbEHKt One blank application foi’i.i 
marked plaintiff’s exhibit 6 for idontifiea tion. 

(So marked) 

THE COURT! Would you look at it now so 
we don't have to go through the motions again. If 
it is okay Ist's put it right into evidence. 

That is the application form filled out by 
any individual who wants to work for Avis. 


I 


I 


25 


(pause) 

MR. lIIPPLEi No objection, your Honor. 


• 

1 
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DO 


2 

'a11£ courts Rocaived. 


3 . 

TllE CLERK t Ono blax^k application form 


4 

narked plaintiff's exhibit 6 in ovidenco. 


5 

(So marked) 

3 

6 

DIRECT EXAMINATION 


; 

BY MR. LAYTON CONTI NUINQi 


8 

Q Mr. Uale« I show you plaintiff's exhibit six 


9 

in avidonco and I ask you if that lo u form of application 


10 

that you referred to? 


n 

A Yes it is. 


12 

Q And a person applying for a job <is a rcnLnl 


13 

ogent or service agent would have to fill out that form? 


14 

A Yes. 


15 

Q And supply all that information to Avis? 


16 

1 

A Correct. 


17 1 

Q An(? that Inclntljs marital statue, cddrecM, 


18 

nucial cccurity nu.'.t'.>:*r, driver's licon:.o nunbor, previoun 


19 

employment, education, three references from employers or 


20 

relatives, military service and salary desired as well as 

• 

21 

certain other quest! ons concerning physical disability or 


22 

past possible criminal history, correct? 


23 

A Yos. 


24 

0 All the information called for on this forra? 


25 

A Yos. 



e 


T 
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V ‘^2 

Q Now, are any intervlowg required of prorpcc- 

tive rental or eervica agents? 

A Vary definitely. 

Q Do you know how msmy? 

A "^o to three interviews are usually necessary. 

Q By whom? 

A The station manager will normally interview a 

service or rental agent and if approved by him the appjjcalicn 

I 

is forwarded to the city or district manager Who would then 
interview the employee and hire them if they were acceptable 
and met all the qualiflcatione. 

Q Do you know if in that interview process >i 

written employment teat is required of an applicant? 

A Yes it is. 

I 

MR. LAYTON t I would like to have t.V.ic copy [ 
of on employment toat narked as an exhibiu. | 

THE COURT I Any objection? 

MR. HIPPLEi Mo objection. 

THE COURTt Received. 

THE CLERK t Copy of blank employment test 
marked plaintiff's exhibit number 7 in evidence. 

(So marked) 

Q Mr. Hale. I show you a document in evidence 

as plaintiff's exhibit 7 and I aok you if that is a bl.in.': 


DXi.'v. c 
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2 

3 

•1 

5 

6 

7 

8 
9 

10 

n 

12 

13 

14 

15 


U) 


17 

18 

19 

20 
21 
22 

23 

24 

25 
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I 

e>r.p\oicr.ent test fora? 

I A Yes. 

Q That is required to be taken by the applicant? 

A Yea, all employees are required to take it* 

Q How, Mr. Hale, turning to -<• incidentally, 

if a person fails that test they are not hired, correct? 

A That is correct. 

Q Are the references of applicants checked by 

Avis? 

A Yes they are. 

Q Tlioir past eniployr.'.ent, is that checked? 

A Yea. 

Q Now, turning to the category of individuals 

I known ass car ehuttlors, axe any upplirsation forms filled out 
by car cl.uttleroV 
A ro sir. 

I 

Q Avo any interviews ejAvon cor c.huttu,t.»>i? 

A No sir. 

Q Are any employment tests given to car 

shuttlers? 

A NO sir. 

Q Are car shuttlers evor required to wear 

uniforms? 

A ' No sir. 
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you ind<»'-»tad that certain dross 


req^alrement» aro made for rental agents? 


Yos sir. 


And for service agents. 

Any of these dress requirements required for 


car shuttlers? 


They can do what they do wearing anything 


they care to. Is that correct? 


A Yes sir. 

0 Now, once again, with respect to rental agentn 

and service agents, do they participate in any Blue cross, 

Blue Sliiold plan maintained by Avis? 

A Yes. 


re they h.:.ve ufre: aed to any inst- 


ance benofito? 


Yo.-j. 


Yes. 


Yes. 


Do they got vacations? 


Do they get sick days? 


Are thoy piovldod witli a per ion pi- .V 


Yea sir. 


0 


Do they liavo regular hours of work? 


Dlroct/h'al^ 
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fso^ 


A Yen, 

Q Do they, upcn occaaion. work in chifts of 
a certain nuniber of hours? 

A ■ Yes, 

Q Do they have a paid lunch hour? 

^ Yes they do, 

Q DO you know what kind of work weok they wr>r.«c, 

how many days? 

^ Fivu days, 40 hours a week, 

Q Now, Mr, Halo, ia there any seniority that 

applies in the ci^ploi^aent of rental agents and service agents 
and the assignaont of duties to them? 

A Yes , 

Q Toll us how that works? 

A »jhifL:j are uccigned by loniority, 

TO explain that, a girl x;ith tho company, l'.-, u.vjr 
hat; a choice of what chift hours and days off she wr.nt 5 , 
which is the same for service agents also. 

Q Does Avis concern itself with the punctuality 
of its employees? 

» n..y ,r. r.<julr«l to punch in «d out on a tin. clock. 

Q The rental agents? 

A Yes, 

Q The Service agents? 


1 
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3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Yes. 



THE COURT: How about the city mancgor? 

THE WITH.^SS: I write that in. Wo are 
not required to punch a tine clock. 

THE COURT: You are not. 

Are you required to wear a certain unifom? 

THE WITI1ESS: I am required to wear the 
"We try harder" button. 

THE COURT: But you are in every day 
clothes? 

THE WITIJESS: Yea. 

THE COURT: I notice i&oet of the queations 
with regard to these rules. Mr. Layton has 
repeatedly said the rental agent, station r 
but iK;vcr city manager. 


A lot of there thingn don't anpl;* 
as far as a certain uniform or punching u t 

THE WITHESS: If we work in front ci tbe 
public we are required to wear a uniform, yes. 

THE COURT: But for performance of your 
own work as city manager you only wear tho 
button? 


f 

•s 



1 


25 


Q 


IllZ WiTfTrSSt Correct. 

You are rccfuircd to wear a jacket, nhirt — 
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Yea« coat and tie. 


You are required to do that? 


Yea. 


Are you required to comport to certain 


atandarda with rcwpect to your personal grooming and hair 


atylo? 


Very definitely. 


Q v/ould you toll the Court What requirexcnta 
you are required to adhere to? 

A Your hair io to bo no longer thim collar length) 

no uJdcburna below the ear lobe; no handlebar mouatachen. 

0 Do those requirements apply to car shuttlers? 


0 'ilioy can have hair of eny length, dre?s any 

way that they nt to? 

A Correct*. 

Q In the evont you havo raployccs, rental 

agents or service agents. Mho aro not punctual, are you 
aware of any policy with respect to that, by Avis? 

A Yea, there is a policy. 

Q What is that? 

Conaiot&nt tardinouo or abcentoeism results in 


termination. 


You are fired? 




Direct/Hale 
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2 

A 

Correct. ' . 

2 


Q 

Now, a person who ie teminated» an you put 

4 

It, 

by Avia, 

loses his fringe benefits? 

5 

A 

Yea 

sir. 

6 


Q 

He loses his group hospitalization? 

7 

A 

Yea 

sir. 

8 


Q 

He loses his life insurance benefits? 

9 

A 

Yea 

sir. 

10 

1 • 

Q 

And ho loses the general category of fringe 

11 

bonofita he would have had at Avir? 

12 

A 

Yea. 


13 



THE COURTS He doesn't get the usual 

14 


^^^ty day period to transfer to group health. 

>5. 


like 

everyone else? 

16 

• 


I!R. L.V TON 1 That I 3 rt/t vhut 7.vi.-. •/ : 

17 


hir;. 

That: ic .*11 his r.nilit.-g v.^'.th o/e.rv"' ) ' \ 

18 



THE CC»01;T| Yes, most of Uio polici'.-; you 

19 


got thirty daya to trcnafer. 

20 



MR. LAYTONt I naJee no issue over that. 

21 



THE COURTS The fora of your question made 

22 


it apecific that he Jont everything with ro rirhta 

23 


of rcduiaption. • 

24 



Of course, most important, he loses the job. 

25 


0 

But, as far as Avis is concerned he is no 



— - 

e 
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longer in their group henith prcgrn-n, i, that right? 

^ That Is correct, 

0 1'3W, did, daring the ye»r» in ioeue. Avis 

h«ve a noitcy with respect to entering into writings wiu, 

car ehuttlers, any kind of a written document for the 
car shut tiers? 

^ Vehicle transfer contracts, 

0 Let me show you a document which has been 

oarked goverrm.er.fs exhibit A in evidence «,d I art you if 

that is a copy of the document you referred to, a vehicle 
transfer contract? 

A Yes it .13, 

Q Ana do you require shuttlers to sign sucli 
contr^c.>a? 

Yes. 

Q 

' Yes. 

Q In other ivcndn. there must be a contract 

executed for each n.ovement of an Avis car by a shuttler? 

A Yes air. 

Q Can you tell the Court how the shuttlers were 

paid - 1 mean, what they paid - i den-t me«. with each cr 

check. I mean, the manner in which the amount of money they 
would get was d-toi’mined? 


1 rory tin.o u oar is l•,^■>vcd? 


Direct/Hal* 

A In most cases the city manager would fix a flat fee | 

to move a car from one location to another* 

Q So there was a fixed fee? 

A That is correct. 

Q For moving a car from point A to point B7 

A Correct. 

Q Did the shuttler get reimbursed for any ^ ^ 

expenses such as tolls or gas that he might incur? ^ 

A Yes sir. 

Q Now» in your experiences* are there necessarily 

direct dealings between Avis and individual car shuttlers or 
do you on occasion deal with some contact, person in dealing 
with car shuttlers? 

A tTormally* we call someone who arranges to have ' he 

people there move the cars. 

Q What kind of training does Avia furnish to 

car shuttlers? 

A None. 

Q Furnishes no training at all to car shuttlers? 

A No air. 

6 What kind, of people are you referring to when 

you say there are people you contact in dealing with car 
shuttlers? 



A 


Bishop Bradford at the Mormon church was a contact 
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for us. lie himsslf never shuttled to my knowledge. 

Q This is s situation that you yo\irself 


participated in? 


Vea sir. 


Yes. 


As the station manager? 


Q And you would contact Bishop Bradford? 

A Yes sir. 

Q And tell us what you would do? 

A I would call — if it was determined that we had 

r;ove cars from ono location to another -- l would cnl I 
Bishop Bradford and cay, for example, •Wo have 30 cars to 

move from Ontario to Anaheim" and ho said "Pine. l will 
see that it is done." 

0 you know how h e h-.d those corn j ../iv 

A He evidontly had people in his own churc'i 

contacted ’n o donated thoir time. 

Q Do you know how the payment was made v:ith 

respect to the car movemont? 

A I issued a check to the Mormon church. 


Yes. 


Directly to the Mormon church? 


And the filshon chose the people Who did the 


shuttling? 


DirccC/Uol^ 
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2 

A Z aasvma ao. 


3 

Q You don't hnoWf actually? 


4 

A ‘ X have no idea* 


5 

Q All you know la that thaaa cos were 


6 

aatiaiactorily moved from point A to point D? 


7 

A Right. 


8 

Q You had no further or other contact with the 


9 

individual people who ahuttled them? 


10 

A niat ia correct. 

♦ 

11 

Q Did you* Mr. Hale, tell theae people what 


12 

route to take in rrioving the care? 


13 

A Mo air. 


14 

Q In any of your experience at Avia did you 


15 

over direct chuttlera aa to v;hat driving route to take; 


16 

Ko oir. 


17 

Q Cr» occaaJ.c:i wnre thoro diff event route t'i that 


18 

could bo taiien? 


19 

A Oh, yea. 


20 

Q Con you tell the Court whether, to your 


21 

experience, there were occaaiona whan actual negotiationa 


22 

might take place with reapect to n fee for a particular trip? 


23 

A • Yea, thoro are occaaione. 

• 


24 

0 under what circunat8Lncea7 


25 

^ • It ^ car ia in a very remote place wo might go to 



e 
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*11 alrlin* er,plo;.ff, who has th* frss transportation and 
negotiate with hjra to bring the ear back. 

Q So, When that clrcrr.uitance of bringing It 
back, say from Pittsburgh to California, that particular foe 
paid for performing that particular service could have ba,,n 
lower on one occasion, depending upon negotiations with that 
person, and higher on a different occasion? 

I t 


YeSs 


So even that fee fluctuates? 


Yee oir. 


Q Ai.fl it waa arrived at by arm's length 
negotiations a correct? 

A That's rights 

0 Did, In your cr. n experience, a car ohutticr 
a the . .>ility to refuse to r ove a pc\.rticular car, tn’e > a 
particular co.itract^ 

A Cortai; y. 

Q Did that over happen in your experience? 

A Many tiir.eo, 

Q Can you give us circumstances that you recall, 
when such an occasion would happen? 

A Moving cars from ro.si.lngton Matlonal Airport dovn to 

the District of Columbia, 

If you ark people to move cars at five o'clock, thoy 
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[so"] 


2 are going to turn you dovm. 


4 A 


6 A 


Q Why? 

It might take throe hours to get there* 


Yes. 


Because of traffic? 


So a trip like that wouldn* t be a desirabli 


8 trip? 

9 A 


That's right. 


Q Would you give an example as compared to that, 

j that is a desirable trip? 


12 A 


A The same tii\ie of day going from vjashington Hationnl 

Airport to Dulles Airport. 

Q And in those 'circumstances s person could 
possibly move two cars in the cbuo amount of time? 


Yes. 


And ho could twiccj aa much in fro for 


in 

19 

20 
21 
22 
23 
74 
25 


« 

hi:.i:.oli? 

A Yes. 

0 Mr. Hale, to your knowledge was there anything 

to prevent a shuttler from moving cars for Herts or National, 
your competitors? 

A No sir. 

0 Nothing at all. 

Are you aware of instances where shuttlorc did 


Direct/Halc 
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DO 


2 move cars for your competitors? 


3 A 


\e8. 


Q Can you tell the Court of such Instances? 

A The airport shut tiers in Washington, D.C, area 

worked for national, Budget, Hertz. 

Q You were district manager, I beliovo you cr j .1. 

at Washington National Airport, at one time? 


Yes. 


Can you tell ma how, if at all, you secured 


shuttlers to move cars? 


A We hod a contact at the air force base, a ctnff 

sergeant, I believe, and he would arrange to have people rove , 

• / 

the cars when we determined ^ha need. I 


You 8i;nply phoned him? 


Correct. 


And told him how many cars had to li“> moved? 


Yoc Dir. 


Q Did you have direct dealings with the 

shuttlers at all — • the air force personnel? 

A No air. 


flo you didn ' t even see the people moving the 


cars? 


That is correct. 


To your knowledge did shuttlers who moved earn ' 




• 
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' 2 

for 

Avis hold other full time jobs? 


3 

A 

In most all cases, they did. 


4 


Q Most all cases they did? 


5 

A 

Yes sir. 


6 


Q So is it fair to say they were moonlighting 


7 

whan shuttling cars? 


R 

1 

A 

Yes sir. 


9 


Q And the categories of these people you d*scrib« 

- 

10 

are 

armed fcrces personnel, such as thicugh the staff sergeant 


n 

you 

testified about? 


12 

A 

Y«S. 


13 

1 

i 

Q Airline personnel such as you mentioned? 


14 

A 

Yes. 


1 

li 1 

j 


Q Housewives or other persons Who might h.vs heei 

1 

16 ! 

1 

1 

retained by llr, r.r^.uford? 


17 

A 

That it. correct. 


18 


0 Or retired i-.-.ruona from oths: jubs who he'd tij.’.c 


19 

on t 

.i'fir hands? 


20 

A 

Correct. 


21 


0 And these individuals would have been on the 


22 

payrolls cf other organizations, correct? 


23 

A 

Yus sir. 


24 


THE COURT t Out moment. 


25 

• 

You said you would call the staff seror::ut. 


1 

• 

e 





1 Dlrcct/Hal« 

1 
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I £*2 3 

2 

You ^.v-'uldn' t oven see Who the shuttler was?. 

3 

1 THE WITirrSfli Correct. 

I; 

4 

jj THE COURT: Well, who has control of the 

5 

1; 

j cars? 

6 

( THE WITITESS: I didn't personally see them. 

7 

1 

! The service agent, probably. 

! 

3 

THE COURT: Yes. 

9 

1 

Someone would have to give him a key. tell ' 

10 

him whei'e to go. see the license, as you say they 

I) 

do. 

12 

' 

j THE WiTtlEGS: Yea, at the airport location 

13 

they had a dispatch. 

14 

THE COURT: *I just didn't want the record 

15 

to Bho/ that no one saw him; that people could 

16 - 

1 

walk cn ycur lot, pick up a car and leave. 

17 

1 

TH3 WITUES?Jt Oh. no. 

18 

l' 

THE COURT: All right. 

19 ; 

You may proceed. 

20 

* ) 

Q To your knowledge, Mr. Hale, under these j 

21 

circumstances did Avis had anything to do with deciding which 1 

22 

trip was given to which person? 

?3 

If who ascignraent was to move five cars to 

24 1 

1' 

Dulles Airport and ton cars to Fricnlshlp Airport and one 

25 I 

trip was better than another, did Avis have anything to cJ.> 


— 


i 
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with deciding which shuttlcr got which trip? 


No sir. 


Zt was decided by the staff sergeant or 


someone outside of Avis? 


Or amongst themselves. 


0 As far as Avis was concerned was there any 

seniority it applied in dealing with shuttlers? 


0 As distinguished from What you said about the 

rental agents with seniority in the company as to choice of 
shifts and things like that* as far as shuttlers were 
concerned, no such concept existed at all? 


No sir. 


Did Avis keep any seniority lists with 


respect to shuttlers? 



0 Is it truo that a shuttler got paid tlie same 

fee if he moved a car tho first time he moved it as if he 


moved.it the thousandth time he moved ity it was the same 


fee? 


Yes. 


Zs there. any regular work period for shuttler o 


Is there any particular time the work took place 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
23 

23 

24 


Direct/Iliilo . ^ 

§ 

8ii’ r*42 

A KO, . 

Q It's possible if a shuttler turned up Monday 

laornlng at 9i00 a.m. that he v/ould sit around all day and 
not do anything? 

A Yos. 

Q He could come to a station at that time each 

day and earn no^ a dime# is that correct? 

A Yes. 

Q Not got one car to shuttle because no cars 

were available » is that right? 

A Yos. 

Q Now Mr. Hale, to your knowledge did shuttlerc 

ever receive vacations? 

A No. 

Q Wqo there any \ ny, any \?iiy at all, i:h?it a 

shuttler, male or female, could C'’.Dliiy ior pension rights 
frem Avin? 

A No. 

Q Any way for a shuttler, male or female, to 

qualify for Blue Cross or Blue Shield group rights? 

A No. 

0 Was tJ.cro any b?nuu paid or Chrictr.oj bonus 

« 

pay available to shuttler'a? 


25 


A 


No 



A NO. 

Q Holiday pay? 

A No. 

Q Did ahuttlera receive ever* any fringe 

benefit# frea Avia? 

A No. 

Q Shuttlera« you told ue* do not wear uniforms 

! and. were not required to? 

1 

! A That is correct. 

Q They could wear anything they wanted to? 

A Yes. 

Q Women as well as men shuttlers? 

A Yea olr. 

Q They were not required to wear an i-vio Lutt-. 

A ro rii*. 

Q Hr. Hale, did you ov to your kuc.'i.. <il- 

anyone in Avis — did shuttlers ever trll anyono they were 
Avis employees or entitled to benefits from Avis? 


A 

No. 





Q 

Did 

shuttlers 

ever wash cars? 

A 

No. 





Q 

Did 

shuttlers 

ever change tires? 


A No. 


\ 
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2 

3. 

4 

5 

6 

7 

8 
9 


Q 

No. 

0 

No. 


0X0 < -» 

Did shuttlcrs over mako repairs to cars? 

Did ahuttlora ever rent cars to custor.crs? 


Q And Z gather ahuttlera are not permitted to 

perform any of those functions? 

A That is correct. 

Q Do you know what happened if a shuttler got 


10 

a 

1 

speeding or other traffic ticket while moving a car? 

11 

1 

A 

It 

1 

was their liability. I 

J 

12 

1 

Q 

• 

They paid for it? 

13 

1 

A 

Yea 

sir. 

14 


Q 

Do you know* of any time When Avis paid for 

15. 

such a ticket for a shuttler? 

16 

A 

No 

sir. 

17 


0 

\.‘ae that ;.v do elect: by Avia to pro:5p.*otivo ’ 

1 

18 

shuttlers or 

who dijclt with i^huttlers. that tliat \.a:; j 

19 

their responsibility? j 

20 

A 

No 

sir. 

21 



THE COURTS Zt was never made clear? 

22 


• 

THE WITNESS 1 I never saw the shuttler. | 

1 

23 



Vdiat the Blohop Bradfcrd might have told him ‘•- 

24 


0 

Did you ever reimburse anyone for having paid 

“1 

a- 

ticket? 

J 
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No air. 


THE COURT) There 1 g nothing in the 



contract that the ohuttler signs that indicates 
that that liability would be his or her 
responsibility? 

THE WITNESS) No sir. 

Q Were there company rules or policies or 

manuals with respect to the functions performed by rental 
agents and service agents* generally? 


Yes sir. 


Are there such policies x/ith respect to other 


categorico of employees? 
A Managers. 


Rules and regulations for managers and other 


typos of personnel? 


Yes. 


Q To your knowledge are there any rules or 

tcgulaticns or any hind of publications' by the company with 
respect to the conduct or performance of duties by shuttlors? 


0. And did Avis give training to its other 
employees such as rental agents and service agents? 


Yes. 


Thoy give a course for them? 
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A Yes. 

Q Does Avis give c;ny training to Ehuttlcrc r ‘ 

all? 

A No. 

HA. LAYTON: No further questions. 

THE COUATi We will take a short rcco.-ic. 
(Recess taken) 

EDWIN D. HALE. having previously been 

sworn by the Clerk of the Court resumed the witne ji: 
stand and further testified as follows: 

CROSS laCAMINATIOlI 
BY MR. HIPPLEt 

Q Mr. Halo. wAs your deposition taken in 

connecLion with proccedirg at i>n earlier date? 

THE COUilV: lh;cii!:o me. 

to ?■ :> tin: o;i’!rtrocm fiUlll. '..h jre i : 

too r.iucit noiue nere. 

A Yes sir. 

Q You started to work for Avis in 1963? 

A Yes. 


22 

23 

24 

25 


0 During 1963 to 1966 you wore only in Phoenix 

and Ontario* C;ilifornla7 
A And San Francisco. 

Q So only in those three areas you were 
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familiar with tho car shuttling operation during the years 
in suit? 

A 1966 I was also in Washington, D.C. 

Q That is when you wore talking about tho staff 

sergeant in Washington? 

A Yes. 

Q Talking about tho uniform requirementt; you 

mentioned tho service agents and counter people. How about 
the mechanics? 

A Yos. 


0 What kind of uniform do they wear? 

A The same as the service agents^' 

Q Do you know of any occasion since you have 

been with Avis that one of these cars wore moved without some 
kind, of vehicle tu-'ansier t.jiitrtt t or some other docuir.Gnti 
A Ho nir. 

Q lo that rcc^Jiirtci i;i every care? 

A It is cempany policy, 

Q Do you know of any case Where the shuttler 

has refused to sign one of those vehicle transfer contracts? / 

/ 

A No. 

Q U’ould ho bo allcwod to take a car if he 

wouldn't sign? 

A • He would not be allowed. 
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So the condition of him taking the car io that 


3 he sign the contract? 


4 A 


Yes. 


Is the meaning or purpooe of that contract 


6 explained to him when he signs It? 


7 A 


Hot by agents. 


8 Q : It the service agent or mechanic or full time 

9 employee moves a car from point A to point B. as you put it 

10 before, is ho given additional or diifcrent Instructions or 

11 Information than a car shuttler would be given? 


12 A 


13 there. 


Where to go, when to take It and when wo expect him 


Is that different from the shuttler s 


1 • 

15. I instructions? 


16 A 


Wo toll hi*; to take the car frc:a point A to pclnn d. 
Q What lo the difference or what io different 


18 thiit you twll ct chutllcr? 


19 A 


v;o might give him directions. Wa tell them which 


20 employee v/ould go; about getting gas. 


22 A 


0 What about a shuttler. if he needed gas? 

Like a customer ~ if he ran out of gas and we 


23 roimbureod him. 


75 operations? 


Does the shuttler bear expenses with shuttling 


/ 
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NO. 


Q If a mechanic or other cmployco for Avia 

moving a car gets a ticket who pays? 

A The person driving the cer. 

Q So that means fu./ona and not Avis itself? 

A Right. 

Q When the car is being driven either by a 

service agent or mechanic or one of the shutHers* does Avis's ! 
liability insuramce cover damage for the car if there is an i 

I 

accident? | 

j 

A Liability -- you mean as far as the other parties or 

our car? 


Your car? 


Yes. 


Q During thr period in San Francisco voro you 

fcUiiiliar witli i-. rontract hot\;een /tvia rnd a localr^; t 'v.*. 
Tca/Ufjtcr ' a Unio.-i? 

A Yes sir. 

0 Axe you fa.niliar with the terms of tlxat 

contract dealing with these part time ehuttlers? 

A Vaguely. 

Q Would you describe what this ia# to tho t 

of your recollection — > well, let me have this marked — 

THE WITNESS! It is spelled out as a 


I 


• 

• • 
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separata classification of a shvittlar. 


3 

THE CLERK t Five page document marked 


4 

government's — • 


5 

THE COURT t Any objection? 


6 

NR. LAYTOHi May Z see it« please? 


7 

THE COURTi Surely. 


8 

(pause) 


9 

MR. LAYTON I Tbe only objection I have is 

1 

10 

this deals with a category of people not in 


11 

issue here. 


12 

THE COURTi I understood him to say there 


13 

was a special reference there to shuttlern. 


14 

Zs this the bargaining agreement between 


15 

Avis and the union? 


16 

MR. LAYTGMi Yc ;. 


17 

Z don't object ta itn nd-’.iosibili.t i I 

1 


18 

• i 

just point out v.’ith >act to it that i\.n: u ; 

1 


19 

• 1 
^•xes and people are not in issue because they were 


20 

withhold — ‘ 


21 

THE COURTi Z know that. Z just want to ' T 


22 

see how they categorised each group. 


23 

THE CLE)IK| Five page document maxl.r d 

• 


24 

goverraMnt's exhibit B in evidence. 


25 

(So marked) 
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2 CROSS EXAMINATIO!! 

3 DY MR. IIIPPLE COUTIIRJING: 

4 I Q A copy of the unlcn agreement with Avis in 

II 

5 j San Francisco during the period we aro talking about? 

6 A Yee. 

7 Q And you beaan to describe the relationship 

! 

8 I of these part time shuttlera. Would you describe wl.ut their 

I 

9 I situation is under that contract? 

i 

10 ! A I am ID t that familiar with the contract itself. 

11 ' THE COURT: Ihe contract will speak for 

! ■ ■ . 

12 I itself. 

13 MR. HIPPI.Ei I just wondered if there is 

14 [ anything about the individuals that he is aware 

15 || of outside the contract. 

16 THE COURT: Ask him that. 

17 i Q The contr«»ct will have the ten.iy o;! he w tliey 

I ' * 

18 are dealt with. 

19 I am wondering now, from your own experience 

20 of dealing with those individuals, Avis treats them; how they 

21 are hired; how they are found? 

22 I A They go through the same type of hiring any other 

I 

23 I employee would. 

24 Q Do they wear uniforms? 


25 I A • No. 
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2 

TOE COJRTt Docs the agreement bctv/asn 


3 

Avis and the union rerjuire you particularly. 


4 

as city manager, over tliers, to give special 


5 

consideration to the terms of that agreement. 

• 


6 

vis-a-vis a shuttler as contracted with vic-a-vis 


7 

an employee? 


8 

TOE WITNESS t As I understood the question 


9 

the only difference is the wage scale. 


10 

Q The shuttlers or whatever they are called. 


11 

under the agreement, do not wear uniforms or any other kind 


12 

of identification to indicate they work for Avis? 


13 

A As an employee paid li]:e any otlior employee they 


14 

have a company I.D. card. 


15 

Q Would the individual hero he the KO’rre 


16 

individual over a period o£ tJr.-rj always the ram.if . 3 ? 


17 

A No, there are rf*-,ular croloyeca who i>«nch r.ii on a 


18 

time clock. 


19 

Q Eight hours a day five days a week woi!;ing a 


20 

regular shift liko anyone else? 


21 

A Yes. 


22 

MR. HIPPLEt That's all the questions I 


23 

have. 

« 


24 

• 

TOE COURT 1 You said there are times when 



25 


regular employees like a service or nalntcnancc 
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man miriht do the work of a shuttlar? 

THE WITNESS I Yea. 

THE COURT} Does he qet special payment: Icr 
that llho a ehuttlor? 

THE WITNESS: No. 

THE COURT: Doae he do it in the period 
of his deployment and if ho doesn't do it in tliat 
period doec he get overtimf? 

THE WITNESS: Yes. 

THE COURT: With regard to a regular 
employee, if it io during work hours that is 
of his job? He doer.n't get paid specially for 
shuttling a car? 

T» r: WITNESS: NO. 

IIE^DIRBCT 

}3Y nn. 

Q I'.'.rj Court i ;d you cj.v.-.ier abo-.t ycur 

and you indicated that you would wear a jacket and a button. 

Is thero Avin policy with respect to 
executives serving behind a counter? 

A Wo have a policy within the company, starting with 

the president, that every )..a] ager spends so mat.y clays pci 
year renting cars, washing cars, servicing cars. 




25 
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During that pericxi of tine he wears a red 
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j 

MR, LAYTON: Uo, 1 an only talkixig about j 

I 

In a cont^ated picco of litigation in the federal j 
courts on the very .issue before the Court. j 

The authority I con cite to your Honor — , 

t 

THE COURT: Whether or not Z would interpret 
one way or the other is for me but I think — 

t 

MR. LAYTON: That ia exactly the point I r c.h-. . 
The revenue ruling is not a question of ^ 

interpretation. 

I 

THE COURT: I think that goes rigltt to the j 

heart of thia issue. 

74R. LAYTON: “ilutt is tlie issue and what the 
case is, to set aside the revenue — it has no 
independent author it;*. 

THE COURT: I j.m atitre (..1 that. -.t is vhy 
I J w r.'rrc / .• fs,.- . tho bpgj.^.tii.g j 

becj use it gcca to tho heart of the problc.;?. — the 
nature of tho v/ord cr..plcyce/oi'.p.Xoyor/eroxiloyoo 

relationship. 

Okay. Z understand. 

MR. LAYTON: Oho plaintiff rests. 

MR, HIPPLE: The government rests. 

THE COURT: Now. z am sure you want opportuni ty 


25 


to rubmit post-trial ruc.iMorandum briefs 


I 


825 

MR. LiiYTONi Findings of fact on ' 


Do 3 


conclusions of law. 


IHE COURT* I was going to suggest tliat 

you — you are going to order the minutes. l 
an sure? 

MR, LAYTON* Yes. 

MR. liIPPLE* Yes. 

THE COURT* I suggest that you subrlt 
proposed findings — both sides. 

Usually, on proposed flndl.-gs I uaunlly 
require specific reforc-nca to .’lun and • •• r->f' 

the testimony. 

MR. LAYTON* Mr. Hippie has s time problem. 

THE COURT* He I '.a got a time r:-''" 
becuii.'-.o he is ioaviiig i.'.c. <ob. 

I.ti. !• ■; I'-'P-vV. ‘to 

Auga.. X vlji L- 1 * ^ . i .• 

— . j .... j J.S. ... i -ji*'". o V 

THE COu'RTt So. you both X^int to • 
metnoranduns ^md proposed flndii. 

Do you want to cross with each other? 

MR. LAYTON* We can do It sinniltanoouely. 

THE COURT* under our rulo.o ve ar^ . t: 
required to cross on these things after trial, 
anyway, but suppose you both do it simultaroously. 
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MR. UII'PLEj Wall, I am leaving the onc» 
of August. II. nv about by then? 

MR, LAY'rONi Auijust 31? 

THE COURT: Aucfuot 31, all papers in and 
then I will give you my decision. 

All motions you vant to make either way 
are reserved ;',nd make vct'.r motions in the papers 
you will submit so the record is complete, aniA^ay. 


* 


* 
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LiceoM ' 


To Otiivcr Vehlelo * 

Color • I 

Additiondl Equipmtnt 

From 

ARRIVAL TIME AND DATE 
TRANSFER FEE $ 
allowed EXPENSE S 
explanation of expense 


NUMBER 




I DATE AND TIME IN 
DATE AND TIME OUT 
TIME USED 


CONTRACTOR TO BE PAID BV 

— SIGNED — 


N«rn« of CHr 

ContPoclOf 
Vohictt OwntP 


MILCS 

(N 



miles 

our 


P • 

• » 

total 

miles 
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SENDING RENTAL STATION IMPRINT HERE 


CHECKED IN BV 
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SKCTION .1121.— DKFINITIONS 

SKCniON 1121 .— DF.I iNITKINS i FKDKUAL INSURANCE 
CONTKIHUTIONS ACT] 


•Tur «huflleri»" nrr rns»C<^t I'y •> mr rrnlnl ncpiiry lo »hiiHlr Pm» 
frtKn one liK-alloii to nti.illirr Tl»i'y iirr r<'*|tilrp<l to tli'llvrr the r«r 
(lorHonoilT ■( .h<. (lyir and id in* «|m>'IiU'<I, and for a ll(■«lK1latP«l fro, 

In llip •niiif roiiillllxii na ircrUrd. Tlir-y not u«o the rar nttn-r 
than for ihi' ihdlrt-ry to the location ajawiUcil nor tran'imrt aiijr |M.r. 
aon or profierty ihrrrin. Tlicy aro pnicl on a |oli liaitla f/>fif, llic 
abultlera aro emplojcra of thp oKPiiry fur Knlcral riii|iloyniPnt lax 
purpoki'a. 

Tito Intcrnnl Rcvcime Service hits Ik'cii nsked lo (li'lcrmiiin wlicflicr 
intlivifliinia eiii|>loyr<l liv n rnr rental iifrein-y to shiittlo rnra front otto 
loiation to nnotlior timfi’r flip pirciiinslniirps fleacrilicd below am etn- 

t iloypps of llio npeiiry for iniriiof'cs of I lie I' etlernl Iimirniiro (7oiilri- 
luliona Act, tlie Koilrr il iJnettiploynipnl 'rnx Art, and the Collerlinti 
of Incoino Tax at Sonne on IVapes (cits. 21, 2.1, and 21, res|>cclively, 
aulilillc C, Iiitcmal KevenneCodeof lorit). 

Tin apenry is in (In- Inisincas of reiitinp cars willioi t ti-ivera. TIio 
nrailability of mra at lia'aiioiis whore nertled is a prime farlor in dc* 
velnpiiip and keepinp cnatnmer^. This requires a coiislant rc-disiri* 
biitioii of ears to tneef reservnl ions anti mainlain a ready reserx’e. 
Nopinelly this is aeroinplisheil by repnlar fnll-linio employees of iho 
apency who also perform other tlnli<—, .such as washtnp cars, chanpiiip 
tir\‘s,nnd tnakiiip minor lepairs. 

In reilaiti melitipnlilnn areas where diirinp peak rental periotls Iho 
moveinenf of enrsennnol lie hnntlleil exrlnsivelv liy I he apenry's repnlar 
eitqdnyees, the apency enpnpes indivitlnals, who are known in Iho in* 
dnslry as “car shnlllers,” to meit this emorpcncy rc ilistribution 
problem. 

A tiepnrale conlrarl is nepolialed for tielivery of rarh ear. The 
ronlracl. ir<)nires IhnI Ihe shnillei deliver the. ear personally at Iho 
lime and phtce 8|H'eiricd, and for a de ipnnicil fee, in Iho saino coiuli- 
lion ns received, orilinniy wear and It nr e.xtvpletk The apeney pays 
all nxprnses inritrietl in voinicclion with the tlel'very of the ear. Tlio 
ahiiHlcr aprees to n‘0 Ihocnr tmlv f<»r tielivery lolho hxalion .specified 
and not lo liansport any pciMni t>r propeity therein. 'I'ho ronlcacl 
de.sipnalcs I ho shni I ler as an imleneinlent rout rad or. 

Tho shnillcr is paiti on a joh haejs. .\ pholia-opy of tlio shniller's 
driver's lirenso is mnile ninl rclnioeil hy llie apency for Iho purpose of 
havinp cvidctii 0 he is a licen^4•tl tliiver and ft>r iileidifiration purposes 
ill caso of an acrideiil. Tho apency is inlciTSletl in tho aiifc tielivery 
of Ihe rar ami if the shntller has an aceitlcnl tltio lo neplipvnre or is 
slopped hy the pulico for ilrinkiiip or ».fteedi.ip, Iho apency will not 
enter into anolher contriict with lli.tl hhntller. Mo^l of the ahutllcr* 
huvo re^pdai employ iiient rlsawlirie and only porfurni ehuttliiig 
aervice.il mtheir bparotiinu foroliort poiitxL* .if lime. 
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Tlxo ulniHlrP) fitr riitp1<i\rr-i for Kdrr.il rniploy inrni »t\x pxirpcw^ 
if tliry h.xxrili. • ii.in of ■•iiipl<.\«-4-. «m<lrr llir nvn il romnton li\*v rnjrs 
(ipplirtxlilo ill ill liimiiiintr lIuTiiiployri rmplnjrp ri'lnhiiii*>liip. (iUH.p^ 

for tlrlrriiiiiiiltn "fp fininil io llinc «iuti tniilmlly 

uppfii.n^of (ItP f .inploviiirm I nt Hi-:.mi 1 ii huip, nniiiply, yrrHonix 

(«H-I(p). ll.:nftr.(i)-I.nn'l.n ^ , 

.SriHi o M niyl (il)-l (r) of IIip rPirnlnl ii>n« proviilp*. in pirf. mil 
arKi rnlli Hill n lulioinliip of pi.i| Ii >i r "oil • ••»•••'" •*••• '> <•'" 

ppr>on Air wlimn sprvim nrr prrfoniiPil Imi tliP riplit lo ronirol mi<l 
uirrrt llip iniliviilim! who porforiiii the mvim, not . 

remit to lip nrpoinplisliril hy the work but nho m to the tlrliiils ftiul 
mrniii by wliirli timt mult' ii nrroiiipliilinl, tbit is, nn rnn>loyrp is 
subject lo llip will nni' conliol of ilir rinploypr not only ns to wiint 
alinll lie clone but bow it simll Ik* iIoiip. In this ronnection, it is not 
nccessnry thnt llic einployrr npliinlly clirrrt or ccintrol the mnniipr in 
which the scrvfpps nre iierfominl; it is siifTn iriit if lie lins the t'Chl to 
do no. 'f ile ri/jiif to ilisrhnrijp is nlso nn iinporiniit fnclor iiiclicnt injj 
thnt I he prr* on pos.'-cssim: 1 hut rich! is nn i niployrt , 

The test of control must lie I'icwcd in the contc.st of the pnrticiilnr 
job lo lie done. Tn the iiislnnl rn>:e the npenry innininins n ilepree of 
control over the shull lers w hirh is pnrullel to I lint inninlniiied o\er its 
repiilnr employees who perform the same tnsk. Iloth the n.itiire nnrt 
ocoiiomy of Irnnsportinp n sinple car lo n sjiecific locniion prerlude 
the- plni'inp of nnotlirr rni|ilovre of the nceucy in the niitoiiiobilo lo 
maintain dlirct control over the ilriver. Under the lernis of the con- 
tract the npenev retains the ripht of control iiver when the car 
nnd nrrive.s nnd control over whnt is ilone with the car cn route. The 
reqiiireiiient thnt the shutller personally jierform the nervier, indicates 
that the npenry is roiiccrneil with the met hod of pcrforiiinnce, which 
it. enn control iliroiiph its power of selc-ction, ns well ns the result of 
thnt pcrforiiinnce. Heinted to this is tho nprncy's ripht to ilisc.hnrpo 
tho nhultlcr hy simply not pivinp him any fiitiim contrncts. ^Sco 
Ringlintt /froj».-/7omi/»n iSailfy Com. Show^ v. Higgin^f 180 F. 2d 
805 (lO.M). 

Payment by nn employer of a worker's business espcnscs is a fnctrir 
iiidientinp ronirol over the worker. Conversely, n lack of poidrol is 
indiented hy the worker havinp to tnkc care of incidental expenses. 
The “car shut tier” incurs no c.xpcnscs in the delivery of tin ear; the 
apeney j'avs all expenses, such ns insnrnner, pas, and oil. 

A aipnificant investment in fnrililies tends lo show an independent 
atnliis. In the ease of the*'ear slinlller’’ no invr.slnient is inailc. Simi- 
larly, a pcn.on who is in a position to realize a prold.^ir siilTcr a loss is 
ptenernlly an inde|»endrnt eontrnefor while nn individual who is nn 
eirployee is not in such a posiiion. The “car shiilllcr” is paid a flat fee 
nnd is not. rnpnped in nn independent er'er|>riso rrquiriiip tho outlay 
of capital nr tlmnsMimption of hiisine.s.s li.sks 

The deprro of rkill required by an individiinl is a inclor to be con- 
sidered in drtrrminiiip whrilirr tho individual is an employro or an 
indei-endeiit contractor. 55eo United State§ t. Albert Silk, et al., 831 
U.S. 701 (1017), Cl D. 1GS8, CLD. 1047-2, 107, holding unloadera to be 
employeos. 
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Upon Ow of l},r •tr.lc.l for!,, tl.r «^n^V ", 

riKhl «o f xrrri -, •.•,.•!, .lirr. lion nn<l fonin.l u**t llio ' h'’,’:’',* ‘m 
H in iv*rf(irin.in. r of ll.nr vrrvirrs ns is or. ossno l<» cMnlilish Ih n 

lionsliip of r,»,.|..vrr ni..l nopl.ixr I- T il.r iimisI ronimon 

If Itin rrlniion li.p of l•lnl•lovl f mol .inpl tyrr rsi'is. ihr •••■ ' 
of ilir rrhlioos|.i|. l-v ilo- V 

tlinlof riiilil'tvrr mol noployrr is iinnmlrr i ^1. S r !^ »'on .1 1..II.U*.' 

of llin rr;;iilnli«His. A< rtinliiik'ly, Iho nlinUlrrt l»rrfonninK 
•orricrs for llio nnniry nnilrr llir nr. iiiiiMnnrrs drsrribrd *!»»• »r6 
wnployeca of the URciicy for Fcilcml fniploymrnl Ui purpoacs. 
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SECTION nm— DF.riNITIONS 
UNEMPLOYMENT Ti\JC 


fFlCDERAL 

ACT] 


2« CFR 3l.n.10C(i)-l : Who are rmployrea. 

Status of “car ahuttlcra” performinir htticcs for a car rental 
agency. See Rer. Rul. 6(W81, page 10. 


SECTION 3401.— DEFINITIONS (COLLECTION OF INCOME 
TAX AT SOURCE ON WAGES] 

86 CFR 31..3401(c)-l : Employe*. 

Statue of "car shuttle™" performing serricea for a car lantal agency. 
See Rer. Rul. 06-881, page 10. ' 


SECTION 4253.— EXEMPTIONS [COMMUNICATIONS] 

Rav. Rul. 06-882 

rnrwrnls pf rbnrKPfl for commonlpatlon wrtlres furalshcsl Ui • 
Bonpmfli lire ptcmiH from ihe In* Impnord liy srctlon s.-»l 

of the Inltrniil nerrru* Code of lO.'d rrennllesa of Ihe fact that the 
henpllal riiairen pallenU for telephone pertleea. 

Ailvire has been rerjuepfhrl as to whether tl*e exemption from tho 
comniiinirnlion tax imposed by aeclion 4251 of tbe Internal Hevcmio 
Code of lO.'il on payinenls made by an exempt nonprorit hospital is 
alTectrd by tiiccircum ilanccadisriisscd lielow. 

A hospital, exempt from income tax under sertion 601 (a) of tho 
Coiln ns nil oipniiirntion referred to in section 503(h) (6), is fiimishcil 
telephone sendeo hy the local telepliono rompnny. This tclephono 
aerviro inclnrlrs a swilchbnnrd nnd telephone equipment for use by 
patients of the hospital in their rooms ami by tho hospital staff. Tho 
charge for tliis service is paid by tho ho‘;pital to tho local telephone 
compnny. Tho howpital cnargea its patients for tho telephone facility 
in thoir rooms eiilier on a per-dny basis or on a por-call basis. 

Section 4253(10 of tho Code, efferlive with re.spect to telephone 
company hills rendered on or after April 1, 1006, provides that no ta* 
ahall bo imposed under •er.iion 4251 of the Codo on any emoniit paid 
ky a nonproPit hospital for •erriers furnished to eueh cwganiiation. 

In the factual aituation described above payirent for the cotnmuu* 
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'Am\ APPLICATION FOR EMPLOYMENT 


frifil 


$o< S«c. No. 





ntll 

tTlllt 


mioii ot iiA>eiM 


[_ Mol* 
Sob r fomolo 


lioorgoAcy 

Co««»oci 


Ot tirtd 


-Tr.-K—p- Port Tim. 




W«ioHl 


p Single □ Cl Widowed Q 

P Remorried 

□ S.iKiraiod No o» D«>«nd.nti — ^ 


Your Oriver’i 

(> prrolion 

Con You Operofe o Moiof Vehtclu^ Q Cor [J C ^ 

lie No 

Ot.fe 


Droll 

Board 

U.S. Cttiicn Q Appil.d lor pap.ci 

Srolut 

No. 


Q Own Hem* *3 tonfing 

li tpooto employed’ 


□ Boofding 
WN'e’ 


[J Uv* *<«lh Forentt 


HigM»’ 

Will Yo«i Wtirfci Spiil Shill’ 


Hove you woflied lot Avtt bolo>e’ 


fieoten for leovlnq 


Wh »n’ _ 
Fotiiiei* held 


Wher.*? 


IDUCBTIQN- 

High School 


College 


Olhef 


NBMI AND iOCAT’OM 


reoM , TO 


count or iruot 


• oto vou 

lOtAOUAtf 


1 — 
I 


i:. 


‘ ... . 



.. . L 

j " 





Three referencci (no fotmer employeri or 

reiotivetl 





HAMI 

1 


Aspei&s 

1 

L- 

rOKTlON 


Til No 

1. 


1 1 


2. 

1 

1 1 


3 

1 _ ! 

1 1 


Military Service. 

Dele hom 

lo 


Ro»k 

ot indi'Clion 



* 

Ronh when d<«charged 



Type ol ditchorge 

• 


. 



Spetiol troineng 



Brunch of tervice 





1 

Are you now a member of rciei^e 


Aetiv. 

Inoclive 



Nolionot 

Cur'd 



- 1 











4l’/S tMMtUYMtHT TEST 

P. « I 

APPI ir aNT*\ M 4uFi DaIIj 

“rOM * vii ii>f ONj r 

ffilftl 1lw| “ 

— 

tnvcoo' m) _ 

Plooi* O'biwoi o% ntjnf ot ibo loliuwm^ 0t<ril>O< % e« . tw »n 

iCOH: _ . 


I. A jnJ .^rtr * ^<3| O *l<<n«* 

tl SlO.OO *<>« ^•f.K ^4 ^Iwi il.SC Ur •r<rh«»i*« 

Kpwr« )'• AAk (h« c«* •*i> 9* S Jd A M i««i J.r«# V|l< ua4 
<«tw'r'«4 il ol 1 30 P M 9t% A->*« He« lAubU 
•ll. .* b.’ 

I 


Tlioie o*e 3«««»l'*n**«' b-l*1 ibowtn^ 0 ^nwnl» tIwO ol )\ 

t47.49en4 $14 44 l;o<T. iu«>nn<of u oni<il#4 to o Jtf*«r«ni 
4to<»wni TKo Ibii' wutioinoi <» eni*ile4 lo o t0% 4i0(»'>nl. 
ib« oo<.on4 o a’O^ 4>»ccuntf tKo ibn^ o 4»iiOMni. 

2 IViih o 10% dit^oi/ni, ihe SJ) 39 bi'^ will bo 

ANlNtP 

]. W)tb n 20% difcounl, the $47.42 b<ll wtU be 


4. W.th o 26% diicounf. iho 644 44 b<ll will he 



110 bICUVIMC IN TH>> COI IIMH 


i>LAU(Tirrs 

IXHI3IT 

/> 7 


;c f 70 


S. >• « ••U* («« on • blit ot I2S.5) Wrlio in 

iKo now toiol. 

I TiRiei 


r. Wbiroci thm loHowinf 

li,»4;.ii 


lO. Mt ronio4 o Do'U* Dell loT $9 00 o 4«r (t ft 94 Ki*^ 

|K93 ••* be. I on^ 9« o milf . 

OUT INfO* M lei «wl 1.<S4] 

O«i>o «t/t • jon, ), 194S 31 liOO o***** 

IH fNiC: Tb«fOfwi«*oiwtii 0 iit.n Jon. 4, I96i 

01 7:00 o.m« 

Miloi In • 2.34t 

Ml. Jonei •! oHovO'* o 30** 4*%cuuni Aiioi oow bo*e 
<Oe«r**«4 Co*l oil b«« 4<«COwni o4o O 3% Oelo* 
to* on^ •••• Imol onewei 










n. it • •< «m'«* SS.OO vvlU 

i» it lJ.^4, ««««F K« »*ll 10 mo^* 0 

»<oMol|4.TS' I AMS^Cfi 


12. It •«« owto«nob<U ti,n9 *•» 7*0 m.iof on 18 ^oHeni of 9 o». 
K#w mo^r foMon 4oo« tKo cor tra«ol* 


1). It on otftomobtlo foni* to $11 00 ##• dor P'*** ' •*lo. 

«Kof lo fho coo* to/ o •*•> co*o»»n9 )8S «»jlo»t 


1 

14. Wk«i It tko toworo roo* ot 81^ 



A»svet 

- 

IS. How mo^r CAworo tool in on oroo 3 y4t. lonf 
wido* 

ond 2 rdt. 


A»;v£a 


14. It o wofkor oo»no 12.00 9 or hoiiK tof o 40-t«owr wooli and 
focotovo *ifno«o«*4«o«ttaH for ovorfim# boyond 40 hovrt, 
Kow OMich «<ll Ko oo<n it Ko worfco 48 tiowro in or«o woolit 




17, Sw4i'OCV 26 from 100 ond d<vido tho roo«rlt 8r 8. 


p *«M» 

l(. II *44 17 mi.viM t* ll;}B r.m., «l<«l l.x it* 


18, Mony iron»o«»r*olion con*donio» o» woll ot *t>o miliroif wo* 
24*Hoirr iimo. Opoonto oort* ot tto i««n«« tKnwo by tKo 24* 
kour molhad, **i*t tko ofwivolnn* tiioo. Indico*# AM or t'M 
brcro****** ovt 'tM non* 099 ltcobio itooi. 

All AM 

0606 fM »M 


20. Convor* iko foMowinf into 24«ko^ ioit«*4««v *>«nOt 
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Whot t\ tk* 0pp*oi«mot» ditlonce in mil«% beiwttf* fhe (•Il««rin9 citint: 

1« n«nn»fl»«ni« vnd IVothingt^n, D. C* ^ 

2. S«rt C*l*f**'^^n t.«« Ang*!**, 

3. i«f b « • f IrnttS* o'^i Miami, fla«i«.o 

4 . ¥i^nt *% the »»raef locgfion of <Ko office in wK*ck ytni 0»a now bein9 interviowed? 


Nin^a the tlulei in which the fellewing cities oic lotolod: 


PhganiB 

A. T»a<%tan 
7, Aw»*^n 


8 . Totcaiaasa 

9, prBofg* 


10. N««> Ho«an 


Underline the correct onswet, indwdinf two where o combmetion ie more ocevroto, In eock of the following cosoe: 

11. Atlenfe, Gaare»o ii {noriK, cowtS, ecer, at BuHolo. Na« Ya*h« 

12. Cliitaga. Itlinols i* (narth, cowiH, aati, «a»t| o^ Clevatone, Ohio. 

13. Son Froncteco, Coiltorrila i» (north, Sowth, ecit, watt) •! Lot Angalet, Colilornlo. 

14. Pitiahwrg, Pannaylvanto it (nar*h, tawih, aait, watt) al Denver, Colaredo 

15. Miami, Flerido U (north, touth, oatf, wett) of Omaha, NeOroeht. • 

14. Which oufemobilo monvfoctwier produces o Falcon? — — — 

12. Which owtomobtlo monufoctuier produces o Doit? — • ■ ■ i »■ 

II. Which outomobilo monufoctuior produces on Imperial? — — 

19. Whot Is tbo nemo of the present Yico>Prestdont of the United Stotes of Americo^ - — 

20. On AprtI 27, o customer renled o cor for one week. On whot dote is the cor due bock? 

In euch of the following stotements, cite le the **T** if the statement is true. If the statement Is foist, circle tho F 

21. An ebridfed d'Ctlonotf gives more deteiled dafinifiant then en unabridged dicl'onory. T 

22. II e earton withes r# mth* sure *Hot u leng^itiance talaghan# roM tg a garticuler parton it cempleiad 

• aiistoderiiy, h# thogld atk for tfotten«io tiefion tarvico. T 

23. The role tor « iong.disienca coll It utwellf beted on oi Imliol gariod cl live minufot. T 

24. Alror waont to chongg. T 

25. Oun ft Brodtuaai le o sowrta at inlarmorlon on credit ratings. T 


Unde.Nne *he incorrectly spelled words: 
24 . cenfrecl 

27. tupartada 

28. tatglalf 

29. idenilficatlen 


31. ilmlltor 

32. pettatt 

33. lomiler 


35. delaniie 


Underline the best definition. 
34. AFriOAVIT 


32. OOTCOrt 

38 . CAtiVAM 

39 . PIPSONMLL 

40. STATIONtwr 


(hgitl) (triandlyl (Ugal atfirmeiten) (geod talth) 

(cnmblne agelnttl (her t* e'genli alien) ()uv#nila dallnguent) (men) 
(taiiclgth) (a duck) (tolUii) Idaep creek in o mounreln) 
tkalonging fg af*v peiteol (o group el amployaetl (eliractlvel (tang) 
I'aiigr poperj (ImmavabU I (unchanged cendiflon) (llkenett at o porten) 



CKoett »t«» -»>•'*> ”«•»»'» '•>» P«l it* letic. .n itie tpoc# pio.idrd ot lk« ••fhl 


lA) 


lin«nt fo Qr>Dtti»f ai* ka 


(61 "■§*« l» 


«!•"*• pal • 


lA) 

(Bi 


43.TW skbr. 


(A) cK««b wiM UMaw 
iB) •ktU */•••* 


<C) 49y Umvic 
(D ) c«bf«tr*w» 

(C) 

<D) »l9b* 4f«li 


(C) 

<0) fVNkiftVAC* 


44.Th* U 

{A) i«» 6.r, ..4 I a. .Aa .ala,!..-.. • «C) TA4. I, tk. H. tkat t — . -H*. A*— -‘t- 

(6) *• A.«6 •(*« It- A-t — •• Aa*- <»' •• *** -• All— Aala, A..a. 


4$.TAa t'*A*«t“Al* A ****••» •* 

(A) I will ka tla4 fa cataa. 

(6) TAa 4a4a It paap«*4. 


1C) CacA at iIm Aart it t*— •• 
(0) I* tAall aaaw la Aptll. 


4AJIAicA it fKaamalafa4 aa*4 la *6a lallaalaa l»t*T 

(A) Aafta fC» 

(6) .aa fOI -AAlt 


47,Whieh It lAa aafala*a4 aat4 ia iha lallaalaf litiT 


(A) altat 
(8) aaaa 


(C| raa4t 
(D) laaa* 


tl.AhicA It iha aafalata4 aai4 »a tAa fatlaaia* lltl’ 

(A) A»*laa <C) iaafA A«a.l*a 

( 6 ) Caaa4a At— 


tt.whiili It lAa amatafai) a— 4 la tfca fallaaiaf littT 

(A) ffaAk <C) ttaaa.Ma 

(6) laaeafcraU (*>1 aataaiaAlla 


(■) Aaalaaaa4t 


(I) Aatnalla 


SO.WhicK it lAa aaf*l*t*4 •iaf4 la fAa lallaaiaa ll**7 

(A) titaafiatAai (C) aacHaaic 

(6) kaakkaaiti lf>) 'Haiti 


P«fl M Scor« 
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i.Mly c '.I o zirjV p. * L, . 801 

.'.c fj ' ♦ 'Ji' rcfrrrr'.l v.o -'ij <;r.c I'mplcyi'? , t'i*c CAR/vCU •.'» SUliVXCL: C*.V,T10.} 

lA'V.l. .Nv '/tff . .'i .iHov'.*c v’xV.)> the Inter nut lcn:il 
r.j .f I’ : ’fiv.'v. , •:! 'iiMci't : , Wirolirntrincii mid Hei^H^rs ot A.-.erica, 
IV)’ !..• of tiio c.' )o I. i- '.).*.', noror *L.:r I'oIe’-rt. J ».o ar tho Union. o-overJng 
ttic < r ;jlri.T)er.<. o» ■ .I: C'.vnr'j ur.o '• ini' luriodiNuion uf the Union. 

' f ' • Oi • *" V i-' .. Cf I'u.’.’f .r ...tod iiLuii'iiit'i -u. t!i»- 

I ill ’’ ;♦ . x; "• , ^ .I'-l . -,Ni; "if. Ln..£ ..C*-tion, 

‘*fi‘ ; I * 111 1^. i* j'l '‘j* ? 1 *' 4.* * \ I . ffc n ;.i . 1 f 1 '.ii nic.'i*nc r? 
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c;:CC-'..o*l il. 1 'N i 1.' ‘'I’i t’ 1 *’ '*'• '-‘i* sli.iii • ■i ..fi‘;'ni. f ive 'a) conac- 
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fl) lou. 


ArjoN iVi" h. .'..vX . 

fu) K- • t’::!..:. 


Auto I '.W-* •••, >lli l. i.n-Ml! )'- 


n/i/uJ J2/J/b5 
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j. l/f. 
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(cl Tc?i 1 »>c/ir~> i_ 

T«6'p>jruvj’ ..-.iipi aUaj.! be ('.efincfl as non tnuplc/c^v.' jTt': is sc 

tbiii t'} ; .'fei, u >.>orl: a«iiJ EJiil..'. cu-reii/e net. ihon \>t,. { .) 

licy'" r- y '-.'ite*! t-it t«lt\ “.ti. Any ci plcytr \/r.o i j cti'^lo/c; it r iijua 

tiia i O f (j; i,\ _i; H .oi-h r.iiiilJ > c koU, ten (10«.) o^r c'-.it Uovt. 

hJ.3 iiu.i>y ..<it fj 'wi> Any iii.c'jy ''r..picyci; vho vjluii'.i . I/ 

. Irovis :il!.i pji c R';-' o .Ti'ont. ni.ell. uot in* , ',i0 Cen { I j,.) 

pe*: ;en1. ;i r. £- ,vif v. ji l.- ...icfe tjT ,\y, 

III I'lv. cVi .t'; li. . 'ii '' . „‘J v.tii'K t. ni h^H uot i i ct . /f;U 

uistt^iii ■‘•.I) '.'ii i t.ir Li ' .ijv r; (not l-.tci' ciU'.i ths prcjctli'j 
voik I’.'i. to ■ .'c. ii'. ij.io'i 1 '.c'.'olvc oi'.o ( x) L-i'/'n 

noy . *> iii • woct.i -v. t;l 'i' ' »'n or lo > •<, > n Ctir 

I?!.. 11' .'t. .j'.fporr.' OiKV'Jr rtit-fiit,, wuch 

onip’o Cv.! I'.’-il'* • .. V lov. ' fi*. .>u>n i.o.ir f‘i> Ir. .’in' P' but 

v/iti’out t ;o o.-. .i.uU v£ I Ilf. toi' i.ult.. i iJ 1.* I,, tiio 

iMrt.QX'cpii q'ocvc. 


(clj Waoeo. ) tu a ;iur'. o.i c‘ lOv f:'>ri"\ti ari.s '-tif U'. i frci wlii<. . uii 
nio.vi! bri'e.liclci.l Vj l;;o crc-iloyi. • i i.;.n tl.t-a*. ntjpuJattU 4.11 lua 
contirnct iict*. be rLdaocii o. liiticoiitlPiiLiJ . 

(t-) PC'-Vt. «' n.ac f.U 1 7 I', tt. 'J f* tlw .iii>..yi.r, 

Khc.ll > « '■■'".f.v.t 1 iXu o/< I’.Ji.. Uxf'l ._t iraUC; pa.i'J tc c.ibOAiJJ .latc 
eiuplcyc-a. 

(£) COf’PblR'.ATO.y 

lo ot" toiapt M.iAtoiv .iuiuzica ur.cJrjr tut 

VvTrtPCp'p C.'n;>r.» r.rtiO I Ac*-, v.’horo i.no te.-pl.ytt is '.o.'c t.v .-.cntlnut 
on t»ie (ob but; fa rcfpil •cJ to vi ii». s Joctox Cor lrtatM...ii. .'pon 
his OL-flexs, ouch < i;ipioy'.o ahal? be ullwt O 0 . r uxiciwi ot tv/o (2) 
hocca .for ac.c;i doc< ri;‘.-j visit vithout a I'.tdurv. ton in 

SbuTION IV. PAJP MO).lii'iVS; *1 1>;. .foj J.o/ U'j Ao.' .ft*ayc Ctinll bt pulci at 
e!»fc cnplt)ycc’'j i:cr,uln>. rate, includiny nrv tJ.ifL prtmiuiii, in.cn not wo.Ktd 
irrccpccciva of the nay 011 which they fuli; 


'low Year's Dcy 
l^anhliK ton ' s b.'.vt.'ulny 
Kcinorial .'Xnv 


Fourth of .7uiy 
I..'.\bt'r Day 
Tuankr-glvln.j hay 


Cht in!.*’Mr ur.y 
Vetti.Ti'n t);iy 
.'.aipJoVctu EirtUc'' 


(b) Any anirloyi.o •,/ori..fny on the ftbovo Kintlonwil hoJJdavs sholl ia 
PuiJ an ..dilll;j.o'.a.r dry's pay of not le,-»o thou eight (b) hou-.s ot 
tiin rcy.iUir rntc of psiy, lucladi shl ft' pn.mii’ni. If an cj.r loyec 
wor.;.; on Imli'liij ho sn.ill l:a p.iid at.ro Ight tunc for oil o»ch 
hour.'! i.orhnd In idd ' tin.) to the holiday pjy. Any full tum. 
or.p'.i.y. e v/iio works an/i-ort of the Joy shall receive a full cay'u 
Poy. 

(c) v/hen fi i.i,t , luju, not idavs foil on dundry, the day ol .nerved 

by III. U..!'- or Ltij N. tio.i shnll hu considered no the hoHd.'/, 
incl.iiil.n .1 111 In (tu event a licJlday falla the 

cii.plf./f.e'tj .fii. III. inploy o bjwiI ' rccervu .in adJi t ionwl 

day utt will. |<u . u .>11 .ni.i.i im,. i '.Ijy'c i’.ry. 

(d) I'l ordri- ..o li.i c’ i„.i i,j.,y j,jy 1 • I'rrmcd 

.in cmulay. I umu •> : e m I u.hlf u.f wui k on the last regal • \ irk 
day Unircdi. tcly pi i u lO a uolid.-y .md tlio firat rcgai.ir r/oi : day 


( 
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’ i-i.< >y C'JJ 1 'ii/lity 11»' hoi i.'!<>y I'.itfcOS t-u* cnujrvi^o ; i, miow 

J"L’ti f liil'lc’ tr.vyco to h's tripJoyf-i ani2 tl.e Union /u y 
“iMi»v>i. i; •..•,,•• < <j' Ji r.cnriiC^iJ £cr cnuk'r. at LVj r«''I 

of )it-; •:■».. ..-•’'t:, ftMOil 4viCoL\«. roy to-: >my holiday tlio' 'alij 
to t'lC i.v.'.'Sk ci'V of the cnio?t'y('C''a yM£t tho lollowincj v.ci:k. 


}!E;07l0ii 

w<t.h .luy oiio rmi, I <'V' i . 
rhcc.^v.' wl*h I'f.y I' -’o 
(JO) >;.iyo Cot tw;- i, d'- 
yc-fl.-r. 'f Gtr-.- ,■''•! "i ' t 
VjT. tiC: [Oy o.t ij i 


oi'.jii Oi oc wj.'.'i -'rr vear oi ccnLinurius 
Ok Li.r vjw.'.y ;.j.;iivcrcuy c'atc of Iiau :.*vo, 
j v. i\>i<oo fov j (1) y«; r o£ nei vlot , tiicn 

*1 ;.trv''o. Cili-t-t/i (Jl<) doyc fi\". ('•) 

I • ■ '.k.; i'^r t./tJvQ 'IJ', ytaif oi utcvf:c. 

.. ■ *<<.4 1 j ....ii.ls (>:' an CK!ploya» ' o iigul.i.T 


hourly J.a^o. ‘ u-’.fU.o.; .'.ly j'a-.C 


(*>) Va.;t:.o.'. mj -V' •’■.• oi . ;•*’ o ...i u; ,>z. '.l-v cr'Vioyt/ ’a dio- 

cj:t!t ioi., '7'w;.i .;cv p<; . J :.phit oftcv J.inj to otPiorJty. 'ic.t 

‘ j- t'>€ • ’ .’'' I. iJ.' ai./ ''T-ation per J ouo OutJng the i.c"*;!*.': 

oi OcLo’j d .it 17 , tol»Ti'.aiy aiid M.’ith, 

rol^L.' the I . .tiilcii Id 'ucallon ptvJoil f;i-* j.ero 

l-l3 vac or. . poo*., l'o Cta. •• t Jaiu,;; t%;o (J?) tvccUs* aci/cncc 

nctli-i* <>f vncr.c > 04 ':i :<ltaiJ ?>«• '■••■'ih orip.loYccu. 


(c) All f;.«Floy''y.i '.oVvjrj.l ly 'hlri hvji-riiuat!!;, wiiut; have ocon In the 
I r.i|>loy cC iliUT r tap id. .'.VC tn.ployers tJucc nonthc or wO/.t , 
whor«*‘ ativiu'jf* ovoit'irLi: for -"ly rr.ouon, shall xeceive pto- 
rrlcH .••ly '•»: I. no haslu: cniployocs vho 

have cc.rp.‘.c!:. 0 '' 1 . -^vo V.hOij tuvon r.ontbp and icrjB than or»e 
yea-* ot '.•-•p.ioyTrnt, vin.- tw.J <f-h (J.''12) of one \*tok‘s wojc, 
cxcl.iaJ v-> o.'. ovcr-‘;.'' ii , tCi. ci'ch coT.plcted calendar r.>oiiLn 
of eraployaiani. > lauuio/cns w'lO Jsii -fa temple ted one year and leas 
than five yeera of tr’plovir.rs^t j o.ie-tiel £th (1/12) of two 
weaua* w.iqc, e:;c'lu'ji 4 /e ci nvti u.ti.e , for each coif4pletoi1 
calciKiuV !44<:>.:th <.>L of'p4.o,.'4(K:4.:. > «<n(l ti p).oy<;f;n who Ivnvu t 4 . 4 A 4 - 
t.let';d roorc than live ('j) ye rn oL employment, onc-twoltth 
•'I/'?.’) of three weolta' wu^e, cxelncJvc of overtime, tor each 
-••ft ’ "t.ud tu.ivrdiit n anth o^ 04 * 4 ) 110 ’/ nent; and fi.iploycc.3 v/hc have 

d'-’' i twelvj (i2‘/ ycar/i ot cnidoyment, one-twelfth (1/lf) 

oi '•';8 W4'.43 l , CACl’uJve ef utcrtlmc, lor each completed v., 

da.li >'.h of cai'!j'i4jyiiii-n{. , /IjlI prorated vacation pay chall 

lnclii4-.w Jlffvirentinie. 

SJ'.CTlo'i VI. jii.x full tJtac regular cmi.'loycca v/ho 

have been .<n the -a-iploy . 41 :: company one ( 1 ) full year or more, shall 
recoivc nix < 0 ) d..'y.i uC a. . ^ awo with nay foi: each year conttiencinj ’./ith 

the Bccn4»d day of IMne.no, otc- >V if hccptiollacd, fn which cane It -.hall 
co'.nnicnco on tho flt.at Jo.y. .%i r. icfc lca\c niiall be yrantoci at the 

and of t.he calcne.r; yci-.r ^n cash .In iio ariioant not- to exceed five (5) Jayo 
or by uiibUal 4!'’rcv'rv,i’t m u»c;r. tha tui-plc-yer and tho employee an paid time 
off CO ha t>4l\cn at a tura liiatjally aui'ced u)K' 41. In the event that an 
employe*! quita or la tccmliiatrd, lie anall cjvallfy for uuch unused slcK 
Icavo p.iymcnt Jn 4.’o.ih *i>i n prorated b.>ala. Prorated nick leave p.ny uhall 
be ccnipnLcd on 'he on. la *<£ cacli ecjri[il.cLeil eclrndur month of service or 
m,-»)or ftfiction thereof, Tl»c uheve -alauae may te utilized in tho event 
cl i’e »th nf !\ neiaoer of ti n rirrloyeo'H lAi’iicdl,it4} family not to exceed three 
(-) c*nyn. Iix4rJLaLu faflly ••h.jlJ bo Lliu uupluyec's rather ,fSothcr , Children, 
fpouue, and I'rothvr or C Inter. 


! 
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i-!;cTioii vii. T'bV'.’ lii'pA'-'y* ' ' • 
finnj-h aH b , ;v.*j ’■' t I'r r.<'i«»" lu'.x-r.'i.-'Ty /ct ! be \:.:rK lo u.- j 1 1; ioi i-cU. 

HO Jhili .rv, io. iJvh ... 1 .HV ’• VH-'. 

vtiriH.j wi.c»j ;oeb .‘iLtcIf'S ii.’c rr?ouli'M) 

nrc'i’ii’r VIII. I’N'C't’ •<'■' *■’••€ Ein.Tit'j ct tbt -i 
.lor-.raent ob.il i rc i-iVi ’' *1 . . » • -'c^oi, o' I'.i* «:ul i. iv u-Li.ui 

on’i.'od ijo u V-. 1 .UC rr. -lii.. I..*'- jeO i.i..r .irLlVity In ci. icui.;;>=nt- 

^ ro t)io 


•bu: .’Af-:; tx- ■‘ • ' 

rtrptoyor HiVA!.’. ' i • i • i ■; ’ ' 

booAlOt .1 !‘t .Vil'J ■'. '■■ 1 • < '* 

of ‘.no Mo*' ;-,M A- 0 .1. i 

t.lvc* coni oE H'o' •'■’.In ; V i. > • • .‘'i i •' 

Eiti r n liir c r t .' I'*' i‘.« t -S' . k ' 

.Ml tT.lJ'l 4 '"f: ’.'.t' I'V • - 

p.'ovloi';! rionLb 'U.t'.J '>.* • >'•.■ <■■> 


•*.■• ".M !•' C.Wi: .I" . I>! tl' 

. .. ,'• I..b OI.. •■•'.lo'... • . 1 . ’ I- .r 

■• ' *b 1 >*/ ' ^ *-..e «i.*. ii.I*'*,*' .-ol 

A, i J... i.1..! pru.uiv ..nJ 4. ’ H.JJOt ro- 

•• < ri.:!. 1‘ : .i • 4.4i..;‘t.^ ..r..! wl.. 


\ *-'0, 44l 1, a. 1 1. 

•■* O'lU..* liuclj pl.‘-n 4».i Ubi f I let 


of the r.oo'ch Co.l.ic*>.**nb c<...u 'i i '<<. •'*- . o • . jbLy (oO) liuau cn: voi:.. 

Vrr-.is-.icw. i'..l'.i K‘ I •'■ i 'U*ini J.. ,• «. f. eh*? tiu.-f i.l if.-r’-b. 

Any cru.Ioytv v.v) i. 4 ‘J.i:i i«. .’i*..- vi. vili. .ji n>. .( t'..i 

do6C).ibcd iil.dvo £-niJ >: i*.Jv it'*;.! pic.^loiisc t^nLli 

(lOih) «’iv *■>< I't:’ ••‘-•noMy x.--.-. .-ibi U- 

tho fci.tj)).c'y 4 0'3 e.iv • >'" ’ •’*' . .'.i* ''tf.n v.’h*<.i. v..cl«l n.'Vt i^ocn 

provjd.'d by .'ii'c'* I ■i:!ir. . .!• ■> .. 11- .’i** .11 nol. b*.* o vie. i.iLlon o- 

UiiiJ contr.nci ."oi l.b- U' . eo : 4 'u- *. v;/ mhoi y •!CC;nu..:lc a<---t'un niK.ii lall.irt 
of the I'liiplcyer f*.* »•• * nci w.' t?' n i • ..b ».•■.• pi'n*- i4iL(i 

In .*f.i<’JCii>n ct. . >(. b'.;:!.’ pKi . .Ic .*.:! j* ' «l c)*.nvi', * j.o •.••liploytr 
s^iro ;f> to • n-.i’o.in.- i i.’v'" Ici'M •..y '.f' b •»*-'. i.HiiKb iOi Llic (<i'fchti.c o£ 

bxoa.lcr benofit.. for ollj''J'lc I'l.ipio;-.* r>. 

SECTION X. b'liplov'-'i* ti'jrocfi to »>4.'y Into . ii.j v.'e.'tc^n 

ConfcTTcnco of V 2 i 4 i.'iJt*.r.' l’uii!3ic!n fi Ko nl on .iccoin^L of end* )nfMsbtT In 
tho bazgalnii’Q untt on avc-nnl c'ni.O J >> f i.Itc;on (!*.><•) cent.n <o»- o.-^oU hour 
Cor x'h.lcn co'i'b.'.*wa.'»L l.i .i ii". pc. il to bi ■•. i..:!*! uinoniit n l.o bo < a' .^•nit.-'.l :.'onLh\y. 
Tho total i'tnnimt tino for f.4'>';n cilcn'ic "tootb u'mII bi re")'ii.-il in o lump 
anm not later i.hon ten (10) day ; .i<;«.cr tliw l4jLt bu.~ lixsa Oey o*. ju-h i.iontli. 
Tlio ci'.iploj'ct •"'•jrct'n t.c* by i.n.;!* >' 1:1 J.i tic i.iay ciiLiibl If Jfj'i by tl'.u 

Trustcen of .i..! 1 Ttuat lut.il to i i < .d .• i be iict« v.td not in. o i iv* b.t'urn 

Cor which cofiln jbuuton 7 iuo 'lu..', t»K pv >•’.»> t ifn* ccUcrly co'. '.ctlon ..C so.Mi 
n'oonntu, and Hw. ncf’t’'»oLi’ rtj.ort'n i -.ikI rc^nrolnej of .■•i»ch 'I'.'un .m.i ytich 
ai.iounta paid un account oi e.ioh r.»:.nl.cr of ul.c I’ciyI «« inintj unit. 

abC'. ^ON Xi. UE'l'’Oi(t.lPl I.' ii : s; .tr t )v* tc jponn i bl u lor 

d.!n*. 7 <ji.d, lof.t or iitoli n p.<,,.'ly t.'.c-.pl ' -i a cote ol proven n4 -jl bjc.icc 

or lalluru to follmi' tbo l.ii lo.*cr'u l.i-ili Usftion. 

f'UCTJOiJ XI f, M crnnloyrcjo me hlvod tlir««'£h 

sin ctnp) oyinciii i'ljcvfy, Ih. l.irplc>y‘:i io to pcy t!;c employment ii'jcncy tuc. 

f.>.t;ri.OM XlTl It rli 4 .U ivt be a «.jcJ.l.t4*r ot lli'n ..MjtcmtMil , ainl It uh.il 1 
D'f b«. Ciiir:'* In. lUstch ■* •*.. or «i.( •p; I pi ' i ••r V action in tho event •»'» ••r’oloyrcs 
tPiv'icji to A r.l -1 iiiw'n ;inv |•..opel•ly 1 l••4:..l O'*!! In .1 ).'iv/tn) pi.li ary labor 
dl'iputo. or ».ei'ufn»i to go ihron.j.i or ••oi-'c behind 4iny l.rvlnl priniaiy pieket 


» 


■r-=-3 
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l»n« IncluJiriy l.xwful prlra.uy picket l.t.iico at lha fcinployete place of 
bu^lnees. r w* 

SECTION XTV. s ;my irlountiai r taiidingn cr dlaputr os to the 

t-crrrts of this core-rmcet bf; rclc .-rril to ^ha nusineao Agent of tha 

unfon and the L>i.pjey,.r loi: adjoct dionlJ I hoy fall to adjuat the; 

to t!v. Cicicotlvo Cormittae oS the Union 
md tlie tanpxoyct with the pi wci. ot’ ."ul.l cv;o (') oronpa to ocljuot the 
cer.c or establioh by a^ji-oeatnt a i.)uto.nt ‘irttlpn-.mt of the mattcra In 
dloputa. 

1 t’vcnt of any dlnputc ot oflovance bat\»eon the Union and tha 

Krcployer tnat ca.mct be ad'.eated u*»d*;v '.nr. tcr.i of the prccediny section, 
tha said o. sp'itc oh.ii.l bo vtt’.cd V.- .;r-.i.t.cat,i.c-.. each of the p.irtleo 
o narainnto and salcet an ec;u..i. tu...'Ur or ;-rjpi.ettentatlvcB, not loos 
than two (..) for each sldo, and seeh rep .econtatlvcn by a i.i.jjority vote 

► ? :«e».b*;x- ';o be kiit/.;n es the Cheirr.ian of 

he Boil (i of nrhltrution- 7iu- I'aeitiin: ul thr. poa.ra of Arbltrr.t 1 on 

n'ajoxity of the Board voting 

in fuvor cherect, ane ehall be bi.iO.i.-iij ot o.i both paitlea. 

^CTION xy. ’.’hlE .M.i;-ren.r.nt Eha.U become effective 

cenber 1. 1,.>3, and voinalii l;i foioo until Kovctnlitr 1. 1966. and shall 
no concldc;:cd ao ranewod in.", year to y. .. . thcra-Iter. unless oxthcr 
party hereto shal.l g.i.vc vcittei. notiuc lo tht ov.hc.v of their doolre to 
amend sai.e, and sneh notlco t uat bo ylve„ at Iccst sixty (60) days prior 

I'Civof dorlmj whiUt tljnc changes, if any, shLl 


AVIS RENT A C/.h &V.?TIi>l. INC 
(Rent A Car Divlclon) 


C/.KAC'E & SERVICE STATION UIPLO^'ECS 
liOCAL UtUON NO. 665 


/s/ Leon Kcwr.l 
Attorney In Fact 


Uit te I Dae.?mbor 10, 1963 


/u/ Arno.Xd Moss 
/e/ J. Btennflcck 
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I'jTiiTD DitJTiMC'r c'.rr,v 

K/.r;r.'’f.ii dii-vuicv in:’.; vo;:/. 


AviG p.oiTP A, CAP Gv:;Tr:i, jmc., 


Plaintiff, 


-agalnr;t- 


inuTr.D CfAvns of ait^gica. 


VO-O-VD 

FJ.r.D 07 FACI’ 
COaCI/JF.ICI^ 07 WM 

opir.i x-? 

Gcpt orJoar 2 7 < --^73 


Defendant . 


Appr.rjtAKCLir. 1 


OIIiDr.nV, DGCAT.L fc YOJICi, ECQC 
^05 Pari: Avonv.a 
now Yo::!;, llcw VorH 10022 
Attoirnoyc; for Plaint if:: 

RODGPT J. LAVreW, JlfO. 

Cf Counool 

ncDA'.vr A. j'.OHGF, i:r:o. 

United ntntce Atternoy 
Eactorn District cf Aev/ Yorl; 


GCOTT P. CPwAMPTCI^. ECO. 
Acciotnnt Attorney General 

CDViAPvO J. rrrYDFn, eeq. 
ROOEr.r J. iiiPPiJ*:, rr.o. 
Attorr.eyn 

Depart.v.ent of Juntiert 
Tii>: Divirloa 

D. c. rr'TO 

Attoriieyo for 

):oi:r;;7 j. 7 :?. 

Of Coun.'ol 
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Ci.y 

TB/iVlA, D. J. 

Thl» action having coma on to bo hoard boforo thin 
court on tha 27th day of July. 1073, and tha partloa having on 
that day .tipulatod to waiva a jury trial, and tha evidence of 
the parties having been adduced, and tha attorneys for tha 
parties having submlttod their respactiva pretrial and post- 
trial briefs and nvemoranda, and upon all the papers and exhibits 
on file In this action, and after dua deliberation this court 
sets forth its findings of fact, conclusions of law and opinion. 

prscussiOM 

Plaintiff corporation, organlaed under the lave of tho 
State of Delaware with its principal place of businosc rt 
Garden City, Now York, vdiich la within tho Eastern Dictrlct of 
New York, has filed suit against dofondant, UITITSD fTATES C.? 
AMERICA, in order to recover a sum it has paid as a portion of 
an assessawnt allogodly duo and owing tho Govornnont. 

Plaintiff alleges that it has tlnely filed with the 
Distrlrt Director of internal Revenue at Brooklyn, Now York, 
its Federal insurance contributions Act (“FICA"), Fodoral Un- 
employment Tax Act (“FUTA"). and Federal Withholding (Collec- 
tion of Incoma Tax at Source on Wagos) (•Withholding") roturns 
for the years 1962, 1963, 1964. 1965, and 1966, and that it 
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has paid tho nncunta D'haJn thciroon to i )0 duo. After 
however, on aenuery 17. 1960 end February 11. 1968. the Cco^aie- 
eioner of Internal hevenuo aaaeeaed deficienclea agatnat 
plaintiff for the years 1962, 1963, 1966, 1965. and 1966. in 
the total amount, of 6105,733.20 for PICA, 50,124.51 for nrr.A 
and 6199,926.46 for Withholding. The ba.i. of those aeaooa- 
a>ant. is a claim by the Coamiaaionor that eertarn individual, 
engaged from time to ti™. by plaintiff a. -car ahuttlera- <.ere 
employee, within the meaning of the Internal Revenue law., ao 
that the PICA, WTA. and Withholding provlalon. wore applicable 
to the amount, paid to thorn by plaintiff. That claim i. the 

issue in tYiis case* 

on H-arch 26, 1968 plaintiff paid a aura of 
631,178.42 With respect to tho naoeaementa, and that anaunt 
conetitutea a divisible portion of the additional tare. 
sBse.sed. on April 30, 1968 plaintiff filed a timely claim 
for a refund of tho additional taxes ..«..ed. end for an 

abatement of tho balonco of the aaoeasiivont . 

on April 7. 196.-, h. «ver, plaintiff received notice 

■that tho I.n.s. diaau ^.06 .n full plaintiff, claim for a 
' refund and an abatoment of tho additional aeaesament. These 
taxes, plaintiff new avora. wore orroncoualy and lilcg-lly 

V.. . 
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were not -employees" within the reenning of the applicablo 
internal Revenue Co Jo provioiona. ha a result, plaint xff 
sceVa the sua of $31,170.42. which is that amount paid hy 
plaintiff to the Government aa a portion of the additional 
taxes asseosed. together with appropriate interest from March 


26, 1963. 


The Govomrent in its cnanded answer and counter- 


claim filed February 16. 1573. denies that tho sum paid 1/ tha 
plaintiff is an outgrowth of an illegal asaesemont. and ollcr^s 
that the aum of $323,938.50, Which represents the unpaid re- 
ir^inder of the asscacmant plus interest,, is no-v due and owing 

/I 

the Governisent. 

Only one witness. Mr. Edwin Hale, Who is prcojntly 
a City Manager with Avia Rent A Car System. Inc. (-Avis-), was 
called to the stand during the courts of the trial. The re- 
mainder of the evidonco before the ct;urt. in addition to Mr. 
Balob testimony, consists of exhibits and depositions offered, 
-for any purpose," pursuant to Rule 32 (a)(3)(D), Fod.R.Civ.P. 

The issue in this case, a narrow one. turns on 
'whether certain individuals styled -car shuttlers- wore in 


jurlcdictlon lies in this court pursuant to Title 23 
U.S.C. S 1346 (a) (1) . 
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rs.] 

fact omployoao of or inf oponcJoat controctoro, during 

tho ycrr« in c;uoction, for pvirpo:iao of FICA, FUTA, end With- 
holding. 


FINDINGS O ’* 7 - c ?, CO Ti'.Tr.roMr, or taw ai?o opi”ic:i 

The Federal incur anco Contribution Act, Titlo 26 

U.S.C. § 3101 ot s:ig ,, ii.ipo;joa both an inccTiO tax on individujla 

/2 

with rospoc-t to thoir ojnployircnt and nn oxcioo tax on om- 

/I 

ploycra with roapoct to having individuals in [thoir J crolcy." 
Under FICA, an “cniployaa" is defined as, onong other things, 

"any indivitiual who, under tho ucual corrraon law rules applicablo 
In detomining tho cs^loyor-enloyoo rolationship, has the 
ctntua of on onployoo, . , . " 

Ae on Binplification of this definition, 26 C.F.n. 

5 31.3121(d)-l providos in pertinent narti 

" (c) Co-r.-’^on lav; crr->loy — (1) nvory individual 
1b on cnployoo if under tho usual conr.on law iuIcj 
the relationship Lat'./aon him and tho poroon for \mcp 
ho perfonr.s sorvicoa ic tlui legal rolationship or oni- 
ployor and er.'.ployco. 


/2 Titlo 26 U.S.C. 5 3101. 

/3 Title 26 U.n.C. $ 3111. 

/A Titlo 20 U.u.C. 5 3121(d) -2. 
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CsO 

(2) Generally cuch rolntioivahlp oxiets when thD 
porcon for who3» cervices aro porforrr.od has t'.*.o rifjnt 
to control and direct the individual who por Corns tho 
oorvicoc, not only as to tho result to ba acconpliohod 
by tho v;ork but alco as to tho dotailo and means by 
which thrt result is acconolichod. That ia« an o:t>- 
ployoe is cubjcct to tho i/ill and control of tho ora- 
ploi'or not only ao to v/hnt chall bo dono but how it 
choll bo dono. In thio connection, it is not neces- 
sary that tho employ or actually diroct or control tho 
nannor in which tho sorvicos are porformed; it is 
sufficient if ho has tho right to do co. The right 
to discharge is alco an important factor indicating 
that tho iJoroon possessing that right is an Cinployor. 

Other factors characteristic of an omployer, but not 
nocesoarily prosont in ovary caso, aro tho furnishing 
of tools and tho furniohing of a place to work, to tho 
individual who performs tho cervlcos. In genornl, if 
an individual Is cubjoct to rho control or diroction 
of anothar moroly os to tho rooult to bo eccempliohsd 
by tho work and not ao to tho maons and methods for 
accoaipllohing tho rosult, ho is an indapondent con- 
tractor, hn individual porforming services no an in- 
dopondont contractor is not as to cucli services an 
omployoo under tho usual common lew rules.... 

(3) VJhothor tho relationship of C’T?lovor and cn - 
ployr^a oxists uncar tbo usval r-.-r r. on I:/./ ru l ^ •» 

in doubtful car.aa bo datorr.\n:rd uoon an o::"irr in- !Cj on 
of tho particular i'uctn of ouch caso. " l-aphaois cudod) . 

Tho Fodoral Unemployment Teui Act, Title 26 U.S.C. 
g 3301 ct ceq ., imposos on oxcino tax on enployora with rocpoct 

/I 

to individuals in thoir omploy. Uiidor this cheptor, an 


/5 Titlo 26 U.S.C. S 3301. 
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/6 

“cmployoo" vao dcCinad# tor tho yanro in question, es includ- 
ing i 

•. . .an officer of a corporation, but such 
torn does not tr.cluda-- 

(1) any 1. iivlc lol who, undor the 
usual comon law rules appllci;blo in 
dotoxTiining tho ouployar-erployeo rola- 
tlonehlp, has tho atatus of on independent 
contractor, or 

(2) any individual (except an officer 
of a corixjration) viho is not an exployoo 
undor cuch coosnon law rules." 

Tho Collection of Incoa^a Tax at Source on Wogos 
('TZlthliolding") provisions. Title 26 O.S.C, § 3401 et coc^, , 
mandate that every enployor who mr^ken paynont of wages "shall 

/I 

deduct and v/lthhold urxsn cuch wages . . . n tax." 'i’ho co- 
oxtonelvc dofinitions of "cnployco" and "enployor" zr.ay bct found 

/a 

In this rather Inconcluaivo ooctio.m 


/G Tho portiiiont prevision, Titlo 26 U.S.C. 5 3306 (i)» was 
ftnondod by Pub. L. 91-373, Titlo I, 102 (a), .'.uguat 10, 
1970. Tho prcaont definition colncidas with that dofini- 
tion of "ciaployco" undor riC\ as found in Titlo ?C» U.C.C. 
S 3121(d). .9r-o also tho applicable regulation lor i'JTA, 

Title 26 C.F.U. 5 31.3306(i)-l. 

»* 

/7 Titlo 26 U.S.C. 5 3402. 

/Q Titlo 26 U.S.C. S 3401(d). 
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"Eirployer .-yor putpoaos of thic chapter » the 
torra 'einployor* moana tho parson for whon an Indi- 
. vtdual narforna or porfomad any corvlco, of what- 
ever nuturo* as tho cciployoa of such poroon..." 

/I 

Tho pertinent coction in tho CoOo of Federal Roguln- 
tiono vhich olaboratoa upon tho itoaning attributed to the 
tora "oaployeo# • fox purposae of Withholdingr however, le a 
aubotantial replica of tho regulation pertaining to FICA and 

/II 

FUTA “onploycoo, ■ Ao a result, tho tost which this court 
Bh&ll utiliro in doternining Whothor "car shuttloro* are 
•oiT\ployoos, " or "indepondont contrcctors, " is tho “coraaon lew 
applicable in tort actions under tho doctrine of re 35 K>ndn.at 


oureripr . ' S.ia Llfetine Pidlr' 


id States f 359 


P.2d 657, 660 (2d Cir.) cort. denied 305 U.S. 921 (1936) » j 

Titrinlvun Ores Coro, v. United 205 F.Supp. 606, 609 | 

(D.f!d. 1962). ■ I 

I ^ 

An tnalyaia of tho particular fact-pattern in a 
caoe la always a aubotantial part of tho foundation upon Which ^ 

• j 

tho court roata its decision, but on OKanxlnatlon of tho facts 

/ii : 

by tho court is of particular irr.jjortance in a "doubtful case" ^ 


/9 Title 26 C.F.R. S 31.3401 (c) -1 (b) . 

/lO Titlo 20 C.F.R. g 31.312l(d)-l, ond Title 26 C.F.R. 

§ 3*1. 3300 (i ) -1 (b) . 

/II C?o Title 26 C.F.R. 031.3121 (d) -1 (c) (3) , vhich str.tosi 
“hhethor the relationship of cnplcycr and oa- 
plo ^en. o-t;:tc under .the^upurl rcr-on 
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1 > 

• . ► i 

such «-<» tv is or.3 . v.’Vativir rn onr' v.yor-op ployoo 

exists ».-r not "Ij to oricurtHiitjd by an ov*r-aii vitiW Ot tho 

ontiio .‘'itustloni not uy «ny xulo of thurab« or by tho 

or a>;.'oni o of a slngK^ £..cuur. Tho result In oach C 060 MURt 

I ' 

bo gov'tcno.l by the facts and circucistoncoa of the crxun 

itfiolf.'* Cr.iva ghc re r< r,i\ co, tip.vt -^d State s, 33U k.2d D6l, 

% 

*36^ (U.S.Ct.Cl. 1564). 

I 

\Oiat let, tl*orororn, s a AVIS "car ohuttioi*? vrhllo 

1 ! 

many p-oplo h£ivo coioa vo roco<^ixi.*>o tho *\io Try Ilnrdor*' conpnny, 
row have lyypxn to >«hlirx) the maguitudo of tho day-to-dny 
O|>orecioxis of tho corporntion. "Car ahuttlors* aro Individuals 
Who liavo boon tip.gagod to niriaiiotAt o o •pxoblon“ that m?»y arinc* 
lu ,oncy sitv.ationo." ; 

I 

As uvoxyoliu j.VjlS ia In tho businees of renting 

cars v;Lt.hout driv^ro. Tho availability of carp ot locations 

wlioro tioedsd is a Hoy incot of plaintiff's oporation, and it , 

I 

untalls a ronntimt rn— jioLx*i but lou i>t cars to luoot ro&orvntlono 
end rr.iii.toln a ready ro^oivo of iiv.»tlnblo caro. This function 
may bo dologntod to fvill-cima o vloyooa of tho local AVIS 
agencies, but peak ronlKi dcr:iaiu‘'p upon th® company nay causa 
an imbalance of cars in « curtain local®. Such imbalancos 
may reoult from ouch divorue ftic.-torn as holiday traffic, cen- 


. • * . 
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Trial ("TR“) 45) . In ordor to ro-dlstributo tho cuny veaici .. 
it hondloB, plaintiff ongegoa inutviduala who ar® approprifw 

dooignatod "cnr ohuttlora." 

A “cor ehuttler** i® p*iid n fixed foa to i.vovo a car 

froxn point A to point D (TH 44 < SU) » ond h^a 1# raguiiod to 

•'yj. 

aign a Vohiclo Tranafor Contiacc (Plf'o Exh.ttS; Ex-h. 

“A“) bofora he nayvcn^a the car. Upon tho coci.plotlcn of hio 
task, tho “Bhuttlor- io paid hin fco by oithor caBh or chock 
(Depooitions ("hopa.") of papo, p. il» Hilloetad. p. 14-13; 
Elliot, p. 13) . 

In 0 suit to rocovor FICA, rUTA and Withholding 
tnxoo, tha burdon io on the taxpayer to octeblish that tha ro- 
Intionehip of omployor-omployee did not oxlot during these 

/II 

years in question. It in thovotoro inewrbant upon plaintiff 


712 Tho Vohiclo Transfer Contract roads as follo'.'/oi 

"Contractor itckncr./l edges that ho rocoivod 
the vohiclo boiew freu Ownot or U/ner'o huthorirod 
Paprosontatlvo in good f.pjx)ni«nca and safe inachanicai 
condition, and ogrooa to deliver it at tho titsa ana 
placo and for tlio foo dasignatod below, in tha ccva 
condition as loccxvod, ordinary woar and toar Oa- 
coptod. Contractor agroao not to use suid vohiclo 
for nny pvupo t^thur tliau for dolivory aa doscribcd 
herein, nor co tcanuport any parsons or property 
therein. 

It is ngroori that this contract In no way con 

atitutos tho contractor ;iu an ngont or ernployoo of ^ 
tho owner of said v<r.ihicIo or of Avis Ront-.i-cor 
its mnibors or licensor or liconoor’s oubnidiorloa ^ 
/n nirio V. Urlt.ni CtMtOs . ::dl F.dupp. (J.U.'IVxna ... - 
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£u.3 

to provo that tho factoro ottondant to tho function of tho 
•• cor Bhuttioru** confirm thot U»«i* “thuttlorB" waro Indcod Indo- 
pondent contractors, and not oiupXoyeos of AVIS. 

Perhapu tho xao:»t lr:^'>rtaiit, and also tho moot troublo- 
Boiao. concept v/hich will ofton clarify a close question regard- 
ing tho cmployeo-lndapondont contractor dichotomy io wnothor 
tho principal haa the ri^it to direct tho manner and aiethod in 
which the worH shall be dono, as well aa tho result to bo 

/Ai 

accompli shod. Actual suparvlsion over tho Boxrvicos porforr 
is not nocossaryj it is sufficient if the employer has the 

/iS 

-icrht to do 80. Genorally, the Gatiofaction of these 

tests indicates nn employer -exuployoo relationship. 

In the caso ut bar, plaintiff nllogos that during tho 
period In quastlon it did not have tho right to exorcise con- 
trol ovor the mannor in which, or tho moans by v/hich, 

“shuttlors" did their work. While there is ovldonce, or.ong 
other things, that "shuttloro" received no training (i>ep. of 
Copolin, p. 18) , wore not roqulrod to follow a spocif ic route 

(Dep. of Deck, p. 10) • and wore not obligated to arrive at a 

*# « 

/14 So^Trilnois Tri-5;oni Pro-lucta, Inc, v. Unl t nd ntntn n. 353 
r.2d 21G, 223 (U.n.CtxCl. 1265); COO also Title 2G C.T.n. 

C 31.3l21(d)-l(c) (2) . 

/ii Soo , o.q.. Title 26 C.f.R. S 31.3l21(d)-l(c) (2) . 
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Bpoclfic tiriid at tlioir doatincition (Lap. of Lankford, p.l2) , 

factors oro not concluulvu of tiu inoua. The ijov-'rrtror.t 
conttnda, nnd with oouio validity, that Cnoro c^n ho vary livtie 
control whon a ptjroon iu ro<iuirod to inovo e car frc.o point /» 
to point b. further clouding the tunuo Is the fact that it 
would have boon \;jil-nigh Iwpo.juiblo for AVIS to ptit a Dcper- 
vitJor In a ci^r with the "nhuttlor, * for it was precisely thlo 
ttanpa/or ohortago which lod AVIS to on'jago "chuttlcro.“ 

The hoy isoue, hovaivo.r, la v/hothor the parson, or 
corporation, for whom oervicou are porfonr^d hao tho to 

control the actions of tho individual, A poruaol of the Vchloiu 
Tranufor Contract rovealo that tho “ehuttlov" wao obligntod to 
dolivor tha vohiclo at tho tiro i<nd tho plcca doaJrmatod in tho 
contract; that tho "Umttlor- had to oyreo not to \iao tho vchirio 
for any purix> 3 a other than delivery, and not to tranaj‘>ort any 

/Aii 

p>oraon 3 or property thoroln. Thaao foctory appear to repro— 

uont a limited right of AVXO to control tho porforuanco of tho 

"ohuttloro" and, ctanding alono, plnintiff'o contention folio 

ohort of convincing thlu court that “bhuttlon**^ nro InJopcnuont 
• ^ 

contractors. 


vehicle xranofor Contract, r.nnra noto 12. 
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Plaintiff® other arguruents oro more eub^t&ntiaX. 

"Car ahuttlerB** porfornved their taakii on a Job-to-job basis* 
and they could rojoct ataignii'jsixta fchoy doomod uiiauitablo without 
fonr of rocrininntion {'.»ep3. of Talrrlco, j*. 21; Ueeoo, p, 18) . 
Th6 "permanency of (a) rolationbhip can hardly be said to oxiot 
or bo a weighty uloinont wliaro oaclx obligation was of cc:*ipara- 
tively ehort duration and Uio worker was free to accopt cr ro- 

/JLI 

joct the offer of o now or similar obligation." 

Additionally* "ahuttlaru" wero not entitled to* and 
did not rocoivo vacation pay, ovortixea pay* eick-lcava pay* 

I 

bonuseu or any other frlngo boivofitix (Deps, of Z&teralC'* p. 13; 
O'Brien, p. 13)* which may bo roaaonablo indicationo of an 

/Aa 

indopondont contractor statue. On tho other hand, ono itay 
nrguo that this facet of x^laintiff s oporatlon rovcals nothing 
looro than tho prodiloctiono of an evorboaring omployor. This 

I 

argument is unporsuasivo* hewevar* for "regular omploycioa" of 
AVIS received, and do rocoivo, such bonofits (TR. 49) . 

In many instances, AVIS dealt with "head shuttlcro" 

/17 Silver v. TTnttod Staton , 131 F.Supp. 209, 212 (tY.D.N.V* 

*1 1954) . • 

/18 S-*n * e.fT ». Llf otina Stdlmt, Inc, v. United Staton . 359 r.2d 

C57* 659 (2d Cir.)* c hrt. diniocl .335 U.S. 921 (i9d6) . 


/ 
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\/ho ir.ado It thoir buainouo to #*olcut. Iniltviciual "ohattlorc . " 

Ort many of ttioao occoolons# AVIS bad no contact wltb tb® 
vidunl "ohuttlcr 3 " (rxspo. of Shrug, pp.3-4; Aakey, p.4j Goalip.j, 
p.6; TR 56“57). This ia of importance, for uny right of con- 
trol AVIS had with regard to tho individual "ahuttiora* would 
of nocoasity bo reduced by nom® degree. See Bonney :*.otar 
Kymrens, Inc, v. United Statea , 206 P.Bupp. 22, 24 (S.D.Va. 

1962) , 

Plaintiff makos much of tho fact that •‘ohuttlors" 
woro not identified, by thoir manner of drocs, as AVIS per- 
sonnel (Dope, of Zopp, p. 20f Rcooo, p. 15) * Mr. Halo tosti- 
floi that "ehuttlorB" had no dreon requironenta inposocl upon 
them Mt nil, while tho regular exnplo/aes wore aubjoct to 
various rootrictions regarding thoir nianner of dross (rantal 
and oorvico agents woro uniforms, and company policy rriandatod 
the wearing of tho ublquitoxw “Wo Try Hardor- buttons (7R. 43, 
5l) . Sound business tochniques dictate that thoao \;ho deal 
with tho public, auch us front offico nanagors and high visi- 
bility poreonnel, should bo neat in their oppoaranco. It in 
alBO to bo noted that thin is an ’ additional rnoana of advortio- 
Ing. "ShuttlorB. • on the* other hand, aro r . iuirod only to 
drivo a car between two pointa, and they do not provide uny 


#. • 


I 

I 


900 




aront r*r..o\int of iinoortanco ohould bo attachad to tho droaa crid 

/XO 

t&finnor of appearance of the ''ahuttloro, " 

Porh&pe a taore telling indication of tho etatua of 

-car ohuttloro* is tho luck of a coniority eyotom imong thooa 

individuals since work aealgn-xanta wore handed out on a "firot- 

c flrot-serve basis.- (Dope, of Gartner, p. 18i Spradloy, 

c.. p. 20t nooae, p. 14), A aoalority syotota is often an 

effoctivo raaona by which an enployor ineures that tho bettor- 

trained individual stays in his cnnloy, and ia a functicnal 

leaano for delegating authority aoong ©rrployoas. 

Moreover, AVIS did not follow an ootabliehod pattern 

of interviewing or scrooiiing prospective "shuttlcra" (Depa. of 

Mooro. p.‘6, Elliot, p. 12). This lack of a procoduro to aiCt 

out potentially -poor- 'tar ohuttlorc" ray bo compared v;ith tua 

ocreoning process AVIS utilizes When it "regular 

eaployees." An Application for Liaployirent must be filled 

out in detail by tho prospect ivo onsployoe, and a written Eb- 
/21 

ploymont Tost must be paoood by all such applicants. 

/19 cs\ WiMlr.n C.r.cCombs Co. v. Unit-sd States . 436 F.2d 979, 
9d2 (U.S. Ct.Cl. 1971).* 

/20 Plf’o Exh. (^6. 

/ 2l Plf'o Exh. #7. 
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•rhuttlors* •• hevovor, ordinarily had to present nothing core 

than a driver's liconse In order to novo a car (Dopa. o£ 

Elliot# p«llf Robertson# p. 10| Mooro# p. 6) • While it rusy be 

0 

suggostod that the only skill required of o "car ahuttlor" is 
an ability to drive a car# AVIS could have inquired into a 
■shuttler'tf background in order to vorify hia truatworthinoco. 

This is significant, for it would appear that an employer . 

would natixrally bo more intereutod in an et.inloyoo ' a # rathar I 

than an indopendont contractor's, prior employment and conduct 

slnco the omployoo is a reprocontative nombor of that firm, ! 

, i 

both during and aftor working hours. j 

* I 

Plaintiff aooka to connect the fact that "ohuttlorw" 

I 

I 

had to pay fines for speeding and parking violations (Depi . of 

i 

Talarico# p. 12j Copolin# p. 13) with tholr allogod stotuo as t 

independent contractors. Such on infarcnco cannot bo drawn \ 

i * 

vrhon "regular omploycos" of AVIS had to pay the same fines 
(TR. 71). 

/22 Lea # for oxar.nle, Plf'a Bxh.^rS# ontitlod "Application Tor 
Employment#" which reads In parti 

"Pave you over been found guilty of a crime other thon 
a minor traffic violation? 

}laa fidelity Inouranco coverage ovor boon denied with 
roupect to you?" 
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» 

This court doon noto» hcwover, that no v/orkruan'a 

coraixsnsiitlon insurance of any kind v»aa carriud on the "ahuttlors* • 

(Dopa. of Talatio), p. Oj Cl»a»nhiioo, p. 10)# and this is evi- 

denco# in the vory leant, that t).ace iron were not locUcd u">on 

as omloyotfs by Avis. C^. Air Tcrminnl Cab, Inc, v. UnltcA 

Statna , 34l F.Supp, 1257, 1263 (B.D.Mo. 1972). Moroovor, it 

seems clear that all of plaintiff 'o actiona wore pointed so oa 

to indicate its r^ /n vio'.fpoint that the “shuttlora" were indo- 

pendant contractors. In a similar vein# thoro la evidence that 

tho "shuttlors" thought of thomjolvos ae independent contractor c 

(Deps. of Shi’ag, p. lly Copelin# p. 16), and tho Vehicle Trana- 

fer Contract specifically roads t 

"It io agreed that this contract in no way constitutes 
tho contractor as nn agent or o.uployoo of tho o'.'ntr of 
said vehicle or of Avis i>ont-A*-Car Syatom, its monibers 
or licensor or liccasoir's aubotdiarios. “ 

Notwithstanding tho sound principles that "contracts# 

however 'skillfully devised#' should not bo permitted to shift 

/±1 

tax liability#" and that "tiutting an independent con- 
tractor's lobol on fworkora) does not (autorraticallyj take 

/II 

[them] out or tho nrubit of the Codoral taxing statutes," 

/ 23 United States v. Silk , 331 U.S. 704# 715 (1947) . 

/24 P therton v. Vnited fltntea , 2 73 F.Supp. 569# 571 (H.D.Tonr.. 
1967), i u'.;! '<1 .394 F.2d 6 (6th Clr.1960) . Poo nlso Title 25 
C.P.R. r, 3l..3l21(d)-l(n) (3) . 




• 


ar*'" fi3.7 

it is alco truo that t7io boliofa and intent loro of tho p:;rtJ.oo, 

m 

whilo not dotonuinativo of tlio iBouo^ aro nonothoJ.oao relovanr. 

It is obvious that tho nature of a “Bhuttler ’o" Job 

procludea him from boing firod during the courco of hio \7ork, 

and tho only rocoureo available to a “diaoatisfiod" AVIS ia to 

refrain from offering that "ohuttlor** additional contractual 

asoignraanta. This situation appears to differ from the ono in 

Rayhill V. United States , 364 7. 2d 347« 354 (U.S,Ct.Cl. 1‘1>5) » 

i 4 licre« denpito the naturo of on "applicator's" v/orb, which 

acema to havo allowed for his being firod whilo on tho job, 

"lijn no instance was tho %/orlc of an applicator terminated dur- 

/!§. 

ing it3 progroBO." This c-ourt rreognizoa that tho right 

to diswhargo need not be exorciued, and its more prccenco ia 


/25 7.r* erican Coneultim Corp. v. TTnttod ftateo , 454 G.Id 473 
400 (3d Cir. 1971) . 

/26 See P avhill v. United Stntoii , 364 F.2d 347, 354 (U.S.Ct. 

Cl. 1966, wherein tho court saidt 

"If plaintiff was diisatlsfiod with tho work, ha 
would not offer tho applicator another work order, 
i The applicator, if diaaatisfiod, would decline tho 

next job offered by tho plaintiff. 'This (of courco) , 
ic-not tho oguivalcnt of ovidonco of a right to firo 
an applicator from a Job once Ivo had begtui to \/orl; on 
it. It is only ovidonca of tho right not to enter 
into .another contract." 
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m 

eufficient to bti an indicator of coniirol, but undor the 

clrcura: tancos of thia cnr.e# no lacaningful Inforonce ohould b« 

dra\vn with regard to the fiuoatlonablo ability* or inability* of 

/20 

AVIS to fire or dicchargo "ahuttlors," Suffice it to eay 
that AVIS did not dischargo "nhuttlcro'' whiio they woro on the 
job. 

What is of great significance* though* is the fact 
that these tar ohuttlors" had the right to work for other 
rental agencies* Including tha ccropetitors of AVIS* and indea3dif 
DO (Dopn. of Gartner, p, 7; 003ling, p.4r Chrictonocn* p.lO) . 

Soo Illinoio Tri"^.enl Prcducto, Inc, v. United States * 353 P. 

2d 216, 229 (U.S.Ct.Cl. 1965). Such actions on the pait of 
the ''ohuttlorc** indicate an indopondonco from plaintiff that 
greatly tr^.vnocondo any degree of freoclom ordinarily exhibited 
by an employee. 

It ooema clear thnt the factors hero in thoir totality 

establish that thoBO Individual o otylod "car shuttloro," v/oro, 

% 

/27 .Soa i=:.F.t7illi r. re Co. v. United ftotoa * 139 F.Supp. 875. 
G77-70 (ll.D.ll.Y. 1956). 

/?Q It is tho very nature of the chuttloro* raiasion that also 
br.clouds any oxaiaination of the plaintiff's "right" of 
control over the ohuttlors' moans of porionaanco* oa irisn- 
. tionod above. 
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during tho years in quaation, in<5o?>cn:lont contractors and not 
enployeea within tho moaning of FICA, RJTA, and vrithholding, 
vrhile tho question is a clooo ono, this court io of tho opinion 
that ouch factors as tho lack of a seniority system, the irregu- 
lar work patterns of tho "chuttlors, " the lack of banofits for 
"ohuttlors, " and tho ’•shuttlers* •• ability to work for corapot- 
itoro, vrhon neasurod alongaido the unclear factors here of tho 
right of control end dischzurgo tip the scales in favor of plain- 


tiff. 


/20 

Thia court ie not unoindful of Rovonua Ruling C3-3C1, 


Which holds that "the shuttlers porfoming scrvicos for tha 
agency • • • are onployoas of ths agency for Fedoral omplOjTient 

/2P- 

tax ptirpocos." The Revonua Ruling, It should be noted, v:r.o 

isouod ns a direct rosponse to the specific inquiry involved in 
this case, i.e., were "car ohuttlors" oxnployoes or indopendont 


contractors? 

/ii 

Vdiilo Rovonuo Rulings aro certainly perouasivo, 
such rulings do not cotomit this court to any particular intor- 


/?.9 Plf's Uxh. ir‘5. 

/30 Id. ot 12. 

/31 ;;c!-artin indu ri trios v. Vlnal , 301 F.Supp. 749, 754 (D.lla 1>. 
1969), aff *d '^41 F.2d 1274 (0th Cir. 1971). 
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this ono. for thoro wno not onJy un option to renew in those 
contracts* but there was also an obligation upon tho part of 
the pcrformars not to parform olcev/hcre without permloslon. In 

the event that tho option was ronewed. 

In vlow of tho conclusion reached here that the 
■shuttlers- v;oro Indopendont contractors, ond not omployoos, 
tlie doficlency oscossmento oade by tho Conaisslonor were beyond 
this statutory po^ar. Plaintiff in, thoroforo. ontltlod to ra- 
cover and dofondant’s counterclaln nust bo disnisBod. 

Suhrait judgaont in accordance v/ith this opinion. 

o/ r-rthciTv .y. Travia 

U. S. D. J. 
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UNITED STATES DISTRICT COURT 
E/STSW DISTRICT OP HEW YORK 


AVI8 KEHT A CAR 8YST54, IKC., 


t [Filed October , 197^'] 


Plaintiff, I 70 C 70 


(AJT) 


•acninst* 

UUlTtD STATES OP AMERICA, 


JUC0ME!T 


Defandant. i 


This action having cooe on for trial befora this Ccurt, 
Honorable Anthony J. Travia, District Judge, presiding, on the 
27th day of July 1973, and the parties having that day stipulated 
to valve a Jury trial, and the evidence of the parties having been 1 
adduced, and the Issues having been duly tried upon all the evidence j 
and exhibits on file In this action, and the Court having filed Ita | 
Findings of Pact, Conclusions of Lav and Opinion dated Septeabar 27,; 

1973, 

It Is Ordered and Adjudged that the plaintiff Avla Rent . 
A Car System, Inc. recover of the defendant United States oJ Amer- 
ica the eua of $3l.l7e.ii2, vlth Interest thereon at the rata of 
six (6) percent per annua from March 26, 1968, and Ita costs of 
this action, and It Is 

Purthar Ordered and Adjudged that the covnterclala of de 
fendant Is hereby dlsnlssed. 

Dated at BrooKlyn, Ha. York this 3 d day of October, 1973. 


APPROVn): h-'eV /‘dte 

ill . ocToftrrt "1, inj 





. ‘V^-, r* k* • . •• 

C*** • • i •’ 

till r***'.''*-* •- 

AIN. C'J* * l—*«4 c -* *. 


' ( hVm ^ 
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CniTED STATES MSTMCTCODRT 

eastern district of nsm ^ 

XYIS RENT A CAB SYSTEM, WC., 

Fla in tiff* 

•a9alnai> 

mOTED STATES OF AMERICA, 

Defendant. 



f Filed November 29. 1973] 

^ WOnCE OF AIFEjA 


elFil Action 
NO. 70 C 70 


* i 
*• ! 
•; « 


i X » 8 I 

TO»*« T«. HOrlCE th.t th. 0«Tn. STATES OT 

curt Of «or to. socond Circuit frou th. 

ord.r of th. DUtrlot curt (Authooy J. Troul., ».) . 
»t.r.a ou Ootobur J, 1»73 *"4 *"* 

tbaraof. 

s2irr'»r»“‘ : 

« 0 

« 

Toota, etc.* 

SSltS States Attowey^ 
K/i- is- Snlin Statca 
of Anorlca 

ns Cadoan Plaxa Eaat 
Brooklyn, New Tork llio 

/f ■ ( '-J- 

liXRi. 1. SteWARI 


Byi 


CXRt I. STEWAKT K.*:«rn«iv 

Mslstant united States Attorney 


SSlJ^d State. District Court 
Eastern Dlotrlct of Hew York 
225 Cadaan Plaaa East , 

Brooklyn, How tork IHOI 

GILBERT, SEGALL » TOOHG, ESQS. 

Attorneys for Plaintiff* 
i Inc. 


Rent A car System, 
405 Park Avenue 
New York*' Mow York 


10022 
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It Is hereby certified that service/of this appendix has 

been made on opposing counsel by mailing four copies thereof 

on this /g/' day of March, 1974, in an envelope, with postage 

prepaid, properly addressed to him as follows; 

Robert Layton, Esquire 
Layton and Sherman 
375 Park Avenue 
New York, New York 10022 


CERTIFICATE OF SERVICE . 

•i 



Attorney. 



